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Current Topics. | that counsel had been instructed to draft a Bill to deal with 


matters requiring legislation with reference to defalcations 


The Law Society: Provincial Meeting. by solicitors and that a joint committee containing repre- 
Tue Provincial Meeting of The Law Society took place | sentatives of the Finance and the Professional Purposes 
at Manchester on Tuesday and Wednesday last. A full | Committees, which had been set up to consider questions 


report of the proceedings appears on p. 783 of the present | arising on the formation of legal and accountancy depart- 
issue. In addition to the President’s address, five papers | ments by the Society, would meet after the vacation. The 
were delivered in the course of the two days. Recent statutes | President deprecated in strong terms the practice of offering 
formed the subject-matter of three of them, the Inheritance | so-called free conveyances. Other subjects covered by the 
(Family Provisio:.) Act being dealt with by Mr. Georrrey C. | address were minimum scales, the taking by building 
Bosanquet, the Increase of Rent and Mortgage Interest | societies as collateral security for mortgages on real or 
(Restrictions) Act by Mr. Freperick G. Jackson, and the | leasehold estate of mortgages or charges on personal estate 
Hire-Purchase Act by Mr. G. F. Lirrter. The other two | other than leasehold, and law reform. On the latter topic 
papers were concerned with legal aid for the poor, and with | the speaker advocated the abolition inter alia of the doctrine 
the effect of the new rules relating to a mortgagee’s right | of common employment, and made several interesting 
to possession of mortgaged property. These were delivered | suggestions for the reform of the courts, and we can only 
respectively by Mr. J. E. Atten-Jones, M.A. (Oxon) and | express our regret that considerations of space prevent our 
Mr. J. B. Leaver. Following our usual practice, reports | indicating the nature of the proposals here. Readers must 
of these papers will be given in this and the succeeding | be referred to the report of the address which appears on 
issues, and their contents will, so far as the exigencies of 784 of the present issue for particulars concerning this 
space allow, be indicated in these columns. | as well as other parts of the address. Mr. Ginson concluded 


The President’s Address. with a plea for the study of the history and a of 
Tur President, Mr. W. W. Ginsox, B.A., LLM., paid | Se Jav- No one in his judgment could be consideres 
tribute to the work performed by Sir Francts Smrru during finished lawyer hardly even an _ educated man unless 
his term of office as President, and expressed regret at the he had acquired * ape knowledge of | the —— 
ge eri eee | and development of our legal system. A solicitor should 
retirement from the council of Sir R. A. Pinsent, Bart., bain: allan 
alter services of inestimable value to it, as well as to the | re 
profession, extending over a period of thirty-two years. | The Hire-Purchase Act, 1938. 
Suitable reference was also made to the coming retirement Mr. G. F. Lirrier, in a paper entitled “* The Objects and 
of Sir Epmunp Cook, the Society’s Secretary, and of Mr. H. E. | Scope of the Hire-Purchase Act, 1938,” drew attention to 
Jones, the Assistant Secretary, next July. Legislation | the great increase of hire-purchase trading in recent years 
during the past year evoked allusion to the Administration | and pointed to the analogy existing between this and the 
of Justice (Miscellaneous Provisions) Act, the Evidence | other extensive system of obtaining property on credit 
Act, and the Coal Act. The speaker thought it would be | furnished by building societies. He dwelt on the fact that 
some time before it would be possible to decide whether | buyers on the hire-purchase system were frequently persons 
the second of these statutes had fulfilled expectations relative | of limited means, and are frequently not in as favourable a 
to the shortening of actions and made mention of doubts | position as the seller to drive a fair bargain. Moreover, from 
entertained in some quarters as to the wisdom and practic- | the trader’s point of view, there was a serious risk of loss in 
ability of its main provisions ; while as to the Coal Act, | transactions of this nature as it is impossible for him to be 
it was intimated that the loss of work by solicitors who had | sure in every case that the purchasers of his goods can really 
acted for royalty owners, in consequence of the transfer to | afford them. In the circumstances lawyers had been asked, 
the Coal Commission, would be balanced to some extent | in preparing forms, to protect the seller’s interests, and they 
for about four years by work in connection with proof of | had succeeded in evolving forms of hire-purchase agreement 
ownership and valuation of clients’ royalties. It was indicated ' in which a high degree of ingenuity and skill in attaining this 
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object had been displayed. Mr. LirrLer went through the 
Act section by section and indicated clearly its scope and the 
changes in the law which it has effected. This part of the 
paper does not lend itself to condensation, and readers may 
be advised to consult the report on p. 787 of the present issue. 
With regard to what is likely to be its general effect, the 
speaker, as one who has prepared hire-purchase agreements 
with the object of giving to traders every possible right and 
power permitted by law, and as one who has spent much 
time at poor man’s lawyer centres condoling with unfortunate 
hirers against whom hire-purchase agreements were being 
enforced, pronounced the Act a good one. It was aimed 
almost entirely against hire-purchase traders; but for the 
best class of such traders it imposed few obligations more 
onerous than those which they already accepted voluntarily, 
while for the minority it should serve as a salutary check. 
The speaker regretted that the powers of the court on the 
hearing of an application for recovery of the possession should 
depend so much on the judge’s discretion, and thought that 
the Act might, with advantage, have imposed some limit on 
the period over which instalments might be made payable. 
These, however, were recognised as points of detail, and 
Mr. Lirrier concluded by indicating that lawyers would be 
called upon to play a considerable part in assisting traders 
and their customers to see how the new provisions worked 
out in practice. 


Mortgagee’s Right to Possession. 

Me. J. B. LEAVER delivered a closely reasoned paper on 
“The Effect of the New Rules on Mortgagees’ Right to 
Possession of Mortgaged Property.’ The speaker was 
concerned with the assignment to the Chancery Division 
of actions in which there is a claim for payment of principal 
moneys or interest secured by a mortgage or charge upon 
real or leasehold property or a claim for possession of any 
freehold or leasehold property forming a security for the 
payment of any principal money or interest. Mr. LEAVER 
indicated the present position with reference to this and 
certain other changes in the R.S.C., and suggested that in 
an effort to do justice to the mortgagor, and in tenderness 
towards him, there was creeping in a certain relaxation with 
respect to giving time for payment, giving the mortgagor 
the opportunity of making statements not on oath, and 
attending at any stage of the proceedings without troubling 
to enter appearance, by paying heed to letters which are 
written when the defendant is unable, or does not choose, 
to appear, and also with respect to costs. The procedure, 
as it stands, may, in the speaker’s view, give to defendants 
a new idea as to the certainty, exactitude and inevitability 
of the law which go to make for that wholesome respect 
which is essential to its operation. The speaker dwelt 
upon the change from the standpoints of its necessity or 
desirability, of its results on the efficient dispensation of 
justice and of its effects upon the legal profession, and he 
concluded by making certain such as a 
standardisation of the discretions vested in the court, and 
the hearing of such applications in vacation, which were 
designed to improve the present position, though he made 
it clear that he would prefer to see the old procedure restored. 
It is impossible within the confines of a short paragraph 
to do justice to Mr. Leaver’s arguments, but they are clearly 
indicated in the report of the paper on p. 791 of the present 
readers must be referred for further 


suggestions, 


issue, and to this 
information. 


The Inheritance (Family Provision) Act, 1938. 

In the course of an interesting paper entitled “ The 
Inheritance (Family Provision) Act, 1938, and Restriction 
upon the Right of Testamentary Disposition in English 
Mr. Georrrey C. BosanQuet recalled the special 
De rationali parte bonorum”’ which was based on the 


Law,” 
writ “ 





consideration that where a deceased person left a widow 
and children his personal estate ought to be divided into 
three for the for division 
the children and the remaining third for disposal by will 

a distinction still recognised in Scotland by the expressions: 
“ the wife’s part,” “ the bairns’ part ” and * the dead’s part.” 
The speaker alluded to the old controversy whether the writ 
would lie at law, or whether local 
needed to support it and traced the steps leading to its total 
extinguishment. He drew attention to the differences 
between the position under the writ and that obtaining 
under the new Act and brought out the main features of the 
latter in the process. The Act did not admittedly go so far as 
some would wish, nor did it provide safeguards against evasion, 
which would not be difficult; but it effected an alteration 
which was not merely an entirely new move imposing a 
restriction on testamentary disposition where there had 
been no sort of restriction for a hundred years and more 
but was actually a reversal of direction and, as far as it went, 
a return to an almost forgotten state of the law when the 
claims of family upon the estate of a deceased’s husband or 
father were recognised and allowed by the courts. The 


shares. one widow, one among 


common custom was 


speaker regarded such legislation as born of a changing 
and reflecting a gathering tendency 
in public opinion. As such it was experimental, and the 
legislature, it was suggested, had been wise in taking but a 
short initial step. The paper is reported on p. 795 of the 
present issue. 


social consciousness 


Town and Country Planning: Report. 

THe Town and Country Planning Advisory Committee 
which was appointed some four years ago by the then Minister 
of Health to consider general questions relating to the adminis- 
tration of town and country planning in England and Wales, 
expresses, in its recently issued report, the opinion that 
the powers of the Town and Country Planning Act, 1932, are 
subject to slight qualifications, adequate to secure the pre- 
servation of the countryside, provided they are skilfully 
and firmly administered. It is thought, however, that there 
is room for improvement in administration, and that the 
powers of the planning authorities to exercise control over 


the placing of buildings are not being used as widely or 
effectively as they might be. It is accordingly recommended 
that these authorities should review their existing staff in 
the light of the report, and it is suggested that every planning 
scheme should have at with 
qualifications in planning, and, if possible, with architectural 
qualifications also.’ Failing an architectural qualification in 
their own officer, it is urged that authorities should mak 
arrangements for architectural available as 
required. Joint bodies for the administration of rural zoning 
provisions are favoured, and it is considered that the Ministry 
of Health should take a more active part than hitherto—such 
as by publishing more freely suggestions on the best way of 
meeting difficulties, and maintaining a closer touch with the 
authorities—in assisting local planning. If necessary the 
Ministry should expand its inspectoral staff for the purpose. 
The Committee advocates a more deternhined line in the 
prevention of ribbon development and expresses doubt whether 


least one officer or consultant 


advice to be 


planning authorities are making the most of the opportunities 
afforded by the Restriction of Ribbon Development Act, 
1935, particularly where the highway authorities are prepared 
to pay for restriction of access. Doubts are also expressed 
whether sufficient consideration is ordinarily given to the 
preservation of the countryside in road planning, and it 1s 
urged that arrangements should be made for regular con- 
sultation between the planning and highway authorities 
each county. The with th 
inadequacy of the present law on the subject of advertise- 
ments, but in view of the fact that a conference convened by 
the Home Office is considering the question, it does not treat 


committee is impressed 
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the matter at length. It is, however, recommended that 

single and effective code for the control of advertising, 
administered by one department, should be put into force 
with the least possible delay, and that, as the principal issue 
is one of amenities, the responsible department should be the 
Ministry of Health. 


Legislation. 

Tue committee has confined itself to matters of 
diately practical import and has refrained from suggesting 
comprehensive legislative changes, particularly in view of the 
fact that the Royal Commission on the Geographical 
Distribution of the Industrial Population is still in the middle 
of its investigations. Certain of the committee’s recom- 
mendations would, however, involve legislative changes of a 
minor character, and these may be briefly indicated. Thus 
suggested that the registration of trees should be 
enforceable during the interim development period, that 
agricultural buildings should be subject to control with 
respect to external appearance, that the power to impose a 
temporary restriction on general development should be 
strengthened, and that authorities should be empowered to 
set buildings back a reasonable distance from the coastline 
without incurring a general liability to pay compensation. 
[he committee, moreover, proposes the following change to 
meet the difficulties sometimes encountered in successfully 
operating ss. 15 and 16 of the Town and Country Planning 
ct, 1932. The latter section enables the authority to permit 
building operations pending the coming into operation of a 
general development order, but provides that the authority 
must assent to any application for permission to commence 
building operations, notwithstanding the temporary restric- 
tion, unless it is satisfied, not only that the operations will 
be objectionable, but also that other land suitable for the 
operations proposed is available on reasonable terms. The 
committee recommends that the words “unless they are 
satisfied that other land suitable for such building operations 
as are specified ‘n the application is available on reasonable 
terms’ in the proviso to s. 16 (2) should not be applicable 
where the authority is satisfied that there is no justification 
for contemplating development of the type proposed in the 
area at all. Finally, the extent to which the country is now 
subject to planning may be briefly indicated from figures 
Out of 37,339,000 acres in England 


imme- 


it is 


appearing in the report. 


and Wales, 24,296,000 acres were, it is stated, at the end of 


June, 1938, covered either by effective resolutions or by 
operative schemes. Progress in this direction is illustrated 
by the fact that only 9,384,000 were so covered at the end 
of March, 1938, while the figure of land subject to resolutions 
or schemes continues to mount by an average of approximately 
150,000 acres a month. Moreover, the areas for which no 
resolution has yet been taken are largely those in which little 
or no development need be anticipated, and though non- 
planned areas may still be a problem, they are, it is said, 
following the immense extension of planning control under 
the Act of 1932, no longer the main problem. 


Reports of Criminal Matters. 

THe report of the Departmental Committee on Detective 
Work and Procedure contains some important observations 
concerning the methods employed by certain newspapers in 
reporting criminal matters. It is recognised that in rare 
cases publication of the details of a criminal case is necessary 
and that the assistance of the Press may be very valuable, but 
in many others the risk of authorising publication is thought 
to be unjustified. It is intimated that there is no obligation 
upon the police to provide the Press with material for publica- 
tion, though it is open to them, with discretion, to give such 
details of criminal cases as may reasonably be given as news, 
without involving any disclosure which would be contrary 
to the interests of justice or cause unnecessary pain or anxiety 





to innocent members of the public. The report adverts to 
what is described as a progressive lowering in recent years in 
the standards of certain newspapers publishing material 
without regard, it is said, for the interests of justice, and 
points to the particularly serious innovation constituted by 
the practice of sending reporters to conduct independent 
investigations of crimes. ‘‘ The presence of these persons 
in the neighbourhood of the investigating officers,” the report 
is in itself a handicap to the conduct of the inquiry ; 
their approaches to prospective witnesses may have disastrous 
reactions on the investigation, and the publication of particular 
items of information in the paper may have a fatal effect 
and gravely prejudice the interests of justice.” It is urged 
that where a chief ofticer of police is advised that a contempt 
of court has been committed, there should be no hesitation in 
taking proceedings : but the thinks that the 
existing state of the law does not go far enough to protect the 
interests of justice, and that what is needed is legislation aimed 
primarily at the prohibition of interviews and the obtaining 
of statements from prospective witnesses, and of reports of 
reputed crimes where such reports are reasonably likely to 
prejudice the investigation of the crime. 


Rural Housing. 

ATTENTION may be drawn to the fact that a new edition of 
the Ministry of Health’s booklet entitled ‘* New Homes for 
Old ” has recently been issued. The earlier edition was brought 
to the notice of local authorities by a circular of 6th March, 
1937. The new edition incorporates changes due to the 
Housing (Rural Workers) Act of the present year, and sets 
out in non-technical language the facilities offered by this 
Act and its predecessors for the renovation of old cottages. 
It may, perhaps, be that the modifications and 
amplifications of the law effected by the Act of 1938 were 
the subject of a circular (No. 1716) which was dealt with in 
these columns in our issue of 23rd July last. The new 
edition contains a brief preface by Mr. Waurer ELuiov, 
the present Minister of Health, who urges that the objects of 
the Acts are to help the workers to homes in which they ean 
bring up their families in deceney and comfort, and to help 
the land to keep its people and to preserve the countryside 
as generations have known and loved it. 


states, ** 


committee 


recalled 


The Dominions and Neutrality. 

In his recent volume on ‘‘ The Dominions as 
Sovereign States,” BERRIEDALE KEITH 
at considerable length the question of the precise constitu 
tional position of the Dominions in the event of this country 
becoming involved in war. He points out that as the 
Dominions now possess unfettered control over their military 
forces, it would rest with them, in the event of a declaration 
of war by Great Britain, to decide to what extent, if at all, - 
unless they themselves were attacked, they would intervene 
on behalf of the mother country. 
on to say, have combined to lessen Dominion willingness 
to play a part in defence, and it would seem that this view 
accurately the formal constitutional position 
of the Dominions as to actual participation in hostilities. 
As the old saying reminds us, however, and it is comforting 
at times, blood is thicker than water, and it is significant 
of the truth of this that only a few days ago the Lieutenant- 
Governor of one of the Canadian Provinces, in addressing 
a meeting of ex-soldiers, declared that Canadian neutrality 
in the event of Great 
Of course, as he went on to add, the precise extent and manner 
in which Canada would participate would be for the Parlia 
ment of the Dominion to decide. This we believe will be 
the attitude adopted by each and all of the other Dominions, 
but we need hardly say that we earnestly trust that the 
necessity for any such participation will not be called for ; 
in other words, that war may be avoided. 


elaborate 


Professor discusses 


Various factors, as he goes 


represents 


sritain being at war was impossible. 
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° 
Criminal Law and Practice. 
AMENDMENT OF INDICTMENT AT THE TRIAL. 
AN application to amend the indictment is not infrequently 
allowed at the actual hearing of a criminal charge. The 
authority for granting such an application is contained in 
s. D of the Indictments Act, 1915, which empowers the court, 
if it considers an indictment defective, to order its amendment 
before trial or at any stage of the trial, unless, having regard 
to the merits of the case, the required amendments cannot be 

made without injustice. 

It also enacts that the court may make such order as to the 
payment of any costs incurred owing to the necessity for 
amendment as the court thinks fit. The court may also 
postpone the trial if it is of opinion that postponement is 
expedient In consequence of the exercise of the power of the 
court under the Act to order the amendment of an indictment. 

Under the old statutes applic itions for radical amendments 
were never looked upon with great favour. In R. if Bi WSOnW 
[1908] 2 K.B. 270, for example, the indictment contained a 
count charging the prisoner under s. 13, sub-s. (1), of the 
Debtors Act, 1869, that in incurring a debt he obtained credit 
by the false pretences that he had been sent from Sheffield to 
work as a painter at the carriage works at Oldbury, and that 
t Oldbury for that purpose, 


he required board and lodging 
and that he incurred a debt by these false pretences. 

The evidence was that, although he made these statements, 
the prosecutrix said she was surprised to hear it as they were 
discharging on Saturday some of their workmen. The 
prisoner then said: “If you will keep me till Monday, I will 
settle then.” On that the prosecutrix supplied him with 
board and lodging. In fact the prisoner had not been sent 
for, but had come to see whether he could get work at the 
railway carriage works. He was unsuccessful, but he later 
succeeded in getting work at Dudley and was on his way back 
from work when arrested. 

The prosecution desired, in consequence of this evidence, 
to amend the indictment and change the count 
The chairman allowed this and 


tS one ot 


obtaining credit by fraud. 
directed the Jury accordingly, subject to a case being stated 
on the point to the court of Crown Cases Reserved. 

The remarks of Lord Alverstone, C.J., in that court on the 
interpretation of the then current statute (Criminal Procedure 
Act, 1851, s. 1), are not in point to day, but he added: * The 
procedure in a criminal trial assumes that the bill of 
indictment has gone before the grand jury and that they 


have returned a bill. To allow an amendment to be made 
substituting a fresh offence might have the effect of placing a 
prisoner upon his trial for an offence which has never been 
before the grand jury. The fact that the evidence may be 
the same to establish both cases is immaterial. There is no 
power to make an amendment substituting one offence for 
another.” The conviction was quashed. 

It was held in R. v. Cohen, 3 Cr. App. Rep. 180, that it was 
wrong to amend an indictment alleging false pretences that 
a certain stone was a diamond, and that it was worth £8, 
by striking out the false pretence that it was worth £8, 
although it was a statement of value, and as such a mere 
matter of opinion. The court held, however, that there had 
been no substantial miscarriage of justice. 

Since the Indictments Act, 1915, it has been held that, 
where, after a jury has found a true bill, the indictment was 
amended by adding a fresh count charging wholly new false 
‘a profound irregularity.” 


pretences, the amendment was 
‘could not 


* The appellant,” said the Lord Chief Justice, 
possibly prepare a defence to the second charge, the preferring 
of which was calculated to do him grave injustice ” (R. v. 
Errington, 16 Cr. App. Rep. 148). In R. v. Hughes, 
20 Cr. App. Rep. 4, the false pretence alleged in the indictment 
was bad as it was “a statement entirely consistent with 
mere futurity,’ and permission was given at the close of the 


case for the prosecution to alter it "so as to introduce into thi 


indictment for the first time the fundamental ingredient of 


representation of an alleged existing fact.” Lord Hewart. 
C.J., said : 


it was altering its substance, 


It was not correcting a defect in the indictme nt, 
and it was altering its substance 
in circumstances in which, as it appears to us, the defendant 
was prejudiced by alteration.” An example of a regula 
amendment was approved in R. Fraser, 17 Cr. App. Rep. 
182, where it was held that the accidental omission of the 


il 


words ~ with intent to defraud ” could be put right. 

The position since the abolition of the grand jury Was 
recently reviewed by the Court of Criminal Appeal in R. vy. 
Cleghorn on 27th June, 1938 (82 Soi. J. 731). The indictment 
in that case charged (1) the appellant with his brother with 
having conspired together on divers dates in 1937 to have in 
their possession with intent to deceive a document so closely 
resembling a certificate of insurance issued under Pt. IL of 
the Road Traffic Act, 1930, as to be calculated to deceive, 
112 (1) (6) of that Act: (2) the 
appellant with obtaining a certificate by giving as lis name 
that of his brother: (3) the brother with guilty possession of 
a document resembling a certificate. 


being an offence under s. 


The short facts were that the appellant had given his 
brother’s name in applying for an insurance policy in respect 
of his motor car. The insurance company issued it, but later 
cancelled it on discovering that the certificates were being 
used to cover a greater number of persons than that contracted 
for. The first count was amended at the trial by being 
divided into two, the first charging conspiracy to make a false 
statement for the purpose of obtaining a certificate, and th 


second being similar to the original first count except as to 





date. 

In giving judgment the Lord Chief Justice referred to Lord 
Alverstone’s remarks in R. v. 
regard to the grand jury, and said that there was now no 


Bensor quoted above, with 


vrand jury anda somewhat different prog edure. Section 2 (2) (1) 
of the Administration of Justice (Miscellaneous Provisions) 
Act, 1933, provides that where 
committed for trial the bill of indictment against him nia 


person charged has hee 


include, either in substitution for or in addition to counts 
charging the offence for which he was committed, any counts 
founded on tacts or evidence disc losed in any examination OI 
deposition taken before a justice in his presence, being couiits 
which may lawfully be joined in the same indictment. A 
proviso to sub-s. (3) enacts that an indictment preferred 
otherwise than in accordance with the previous sub-sectiot 
should be liable to be quashed, but if a person has beet 
convicted an application to quash the indictment or count 
would only be entertained at the trial 

The Lord Chief Justice said that it was now too late to 
raise the point and there was no substance in it. The appeal 
was therefore dismissed. 

The interesting part of the Lord Chief Justice’s judgment 
was where he said that if it appeared to the court that any 
real injustice had been caused by the alteration, that would, 
even at the present late stage, have been a matter well worthy 
of consideration. The Administration of Justice (Miscel 
laneous Provisions) Act, 1933, did not, it is submitted, extend 
the power of the court so as to enable it to make radical! 
amendments to indictments during the trial, and although a) 
indictment cannot be quashed on appeal, but must be quashed 
at the trial, if a substantial injustice occurs through trial 
without sufticient notice of a fresh charge owing to no adjourn 
ment or no adequate adjournment being granted, the Court 
of Criminal \ppeal has power to allow an appeal, as it can do 
so if on any ground there has been a miscarriage of justice 


(Criminal Appeal Act, 1907, s. 4 (1)) 





Back numbers of the Journal may be obtained from 
The Manager, 29 /31, Breams Buildings, London, E.C.4. 








wit] 
dete 
the 
first 
drin 
[he 
T 
hind 
conl 
inst 
Nev 
87 
to | 
adul 
the 
Mr 
Satis 
con! 
the 
T| 
inter 
Mr. , 
indic 
of a 


on t 





October I, 1938 


THE SOLICITORS’ JOURNAL. 


[Vol. 82] 769 








Mr. W. W. Gibson. 


lv is our privilege to present with this issue a portra t 
of Mr. William Waymouth Gibson, Solicitor, who has been 
elected President of The Law Society for 1938-39. Mr. Gibso » 
js senior partner in the firm of Messrs. Clayton & Gibson, of 
Newcastle-upon-Tyne. 

He was born in 1873 and is the eldest son of Mr. William 
Gibson, who from 1877 to 1917 was a partner in the firm of 
Messrs. Clayton & Gibson. He was educated at Uppingham 
and Queens’ College, Cambridge, and in 1895 he became 
uticled to his father’s partner. He was admitted a solicitor 
in 1899 and two years later he became a partner. 

Mr. Gibson has been an extraordinary member of the 
Council of The Law Society since 1920, and is on the Scale 
and Legal Education Committees of the Council. He has 
twice been President of the Newcastle-upon-Tyne Incorporated 
Law Society and has also held the offices of Secretary and 
Vice-President. He has been a member of the Standing 
Committee of that Society for twenty-six years. 

Among sports in which Mr. Gibson has taken part during 
his career are rugby football, shooting, lawn tennis, otter 
hunting and beagling. He is a member of the Council of 
the Society of Antiquaries of Newcastle-upon-Tyne, and 
of several associated committees. He is also a member of 
the Northumberland County History Committee, and cf 
the British Records Association and the Selden Society. 
He takes a great interest in the history of English Law and 
in legal antiquities. 








Decisions under the Matrimonial 
Causes Act, 1937. 
I 


Now that the Matrimonial Causes Act, 1937, has been in 
force for some nine months, it may be of value to practitioners 
to review the decisions that have so far been reported upon it, 
and to indicate the principles which, it is submitted, they 
establish. Up to the present we have not had a decision of 
greater status than that conferred by a divisional court. 
It is therefore possible that the law as stated in the text will 
be modified by higher tribunals in the future. 

The first case is that of Poulden v. Poulden [1938] P. 63 ; 
82 Sot. J. 197, in which Mr. Justice Bucknill had to deal 
with the question of connivance. There a zealous woman 
detective, employed by the husband, had gone to a hotel with 
the wife, together with two men, whom they had met for the 
lirst time shortly before. She left the wife, who had been 
drinking, in a bedroom of the hotel, alone with one of the men. 
Che time of this episode was about midnight. 

The learned judge in the circumstances had no difficulty in 
finding adultery. The difficulty arose on the question of 
connivance. It was in evidence that the husband had 
instructed the detective not to lead the wife into temptation. 
Nevertheless the learned judge, following Gower v. Gower 
I872), L.R. 2 P. & M. 428, held that if an agent, employed 
to get evidence of adultery, deliberately promoted the 
adultery, it was not only connivance in the agent, but debarred 
the employer from a decree. Applying s. 4 of the new Act, 
Mr. Justice Bucknill directed himself that he had to be 
satisfied, before granting a decree, that there had not been 
connivance and not being so satisfied as a fact he dismissed 
the petition. 

The case of Chapman v. Chapman and Thomas (Taylor 
intervening) [1938] P. 93; 82 Sox. J. 216, which came before 
Mr. Justice Hodson, decided a number of points. As the title 
indicates, the husband petitioned for divorce on the ground 
of adultery, and the wife in her answer asked for divorce 
on the ground of her husband’s adultery. 





The original petition of the husband was presented in 
June, 1935, and the wife’s answer, which in addition to adultery 
alleged desertion, was filed in the same month. During the 
long period in which, for some reason, the case was pending, 
the 1937 Act was passed and came into force. Accordingly 
the wife, taking advantage of s. 2 (b) of the Act, filed, on 
llth January, 1938, a “ further ” or “‘ supplemental ”’ answer 
alleging desertion for three years without just cause 
immediately preceding the filing of the further answer. At 
the trial the wife was given leave to file and present a petition 
for divorce containing the same allegation, the period running 
from the filing of the petition. 

Mr. Justice Hodson, on the facts, negatived adultery by the 
wife, and the charge in respect of the intervener was withdrawn. 
This left the question of desertion. As the further answer was, 
in the learned judge’s view, part of the original answer, in 
accordance with Sadler v. Sadler [1934] P. 149, and as, when 
the original answer was filed, the 1937 Act was not in force, 
he felt that the further answer could not stand. This left 
the wife’s petition presented with leave. 

On this petition the question was whether the three years’ 
period of desertion immediately preceding this petition was 
interrupted. The difficulty was caused by the decision of the 
Court of Appeal of Stevenson v. Stevenson [1911 P. 191, 
that desertion did not run after the presentation of a petition 
for divorce, in that case by the wife, because “She was 
praying the court to require her husband to keep away.” 

Mr. Justice Hodson held, nevertheless, that as in the case 
before him the husband had presented a petition against 
the wife, it was practically impossible for the wife to return 
and that it was the husband who took the step that effectively 
prevented the wife from returning. Desertion was, therefore, 
uninterrupted from 11th June, 1933, until the trial. 

He also decided that the words ‘* without cause,” as applied 
to desertion under the new Act, were not distinguishable from 
the words “ without reasonable cause ” under the Matrimonial 
Causes Act, 1857. Inferentially it was also decided that 
desertion which began before 1938 could be relied on to found 
proceedings under the 1937 Act. To this extent the Act 
was retrospective, but not to the extent of granting relief 
under the new Act in respect of proceedings begun before it 
came into force. The wife accordingly got her decree. 

In Beattie v. Beattie [1938] P. 99; 82 Sox. J. 297, the husband, 
who had been urging the wife to divorce him for some years, 
gave her £15 to effect this on the understanding that she 
should not tell her solicitors and would return the money 
if she did not take proceedings. He had shortly before 
furnished her with evidence of his adultery. -In_ these 
circumstances the President, Sir Boyd Merriman, having 
found adultery, had to decide if there was collusion. 

In spite of these facts, the learned President held that the 
wife “never in fact made any arrangement that in con- 
sideration of the money she would bring proceedings.” He 
held that if before 1938 there had been the slightest doubt 
that a transaction such as the one before him required the 
closest scrutiny, and there was not, since that time, it was 
more plain, if possible, that scrutiny was required, as s. 4 
of the new Act laid down that unless the court were satisfied, 
inter alia, that the petition had not been presented or 
prosecuted in collusion with the respondent, it must dismiss 
the petition. The learned President was so satisfied and 
he made a decree. 

In Gower v. Gower (1938), 54 T.L.R. 614; 82 Son. J. 336, 
the guilty husband applied under s. 9 of the 1957 Act to make 
the decree absolute. He was in contempt in that he had 
not complied with an order against him, for costs, made at 
the trial. Nevertheless, Mr. Justice Collins made an order 
giving leave to insert the motion, to make the decree absolute, 
in the cause list for the following week. 

The reasons for the learned judge’s decision were : (A) that 
the wife’s motives for not applying to make the decree 
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part of the solicitors’ work on an appeal to the Court of 
Appeal. He is allowed no fee as * Instructions for Brief,” 
notwithstanding that he 

ount of work to do in analysing and sifting the evidence and 


may have a very considerable 


wiyment, and summarising the salient points, to enable him 
properly to instruct counsel, 

here is) another port that appears frequently to be 
erlooked, and that is that although the official shorthand 
may be in court, and the judge may intimate that he 

juires a transeript of the evidence, and, on that account, 
he solicitors to the parties themselves bespeak a copy of 
thereof 


riters 


e transeript for the use of their counsel, the cost 
not form part of the eosts in the cause, either in the 
ower court or in the Court of Appeal, in the absence of an 
reement between the parties that the matter is to be treated 
that footing the 
d rule, which is exemplified in the case of Jones v. Llanrwst 
Urban Council [LOTT] L Ch. 393, prevails and each party must 
ir the cost of obtaining a copy of the transcript for the 
use of their counsel. If there ts agreement that the cost 
f obtaining a copy of the transcript for the use of counsel 
hall allowed 
ithe successful party as 
nay be useful to remember the dictum of Parker, J., 
ol Llanrwst Urban Council (supra), where he 


observes, at the foot of p 115 


In the absenee of such an agreement 


an 


costs in the cause, then such costs will be 
In this respect 
in the 


he 


a matter of course. 


Jones \ 

Of course where it is proved 
that costs such (1.¢., 
horthand-writers’ ind the of the 
inscripts for counsel) should be costs in the cause, they will 


that there is an agreement as these 
‘ harges cost copying 


be treated in that way 
We may, perhaps, add that the matter has now been carried 


the case of Drysdale [1936] 
was decided that if, in the view of the 


tep further by (ireaves v. 
W.N. TS88, wherein it 
court, a transeript of the evidence is essential to the proper 


onduet of an appeal, then, notwithstanding the absence of 


inv agreement between the parties’ solicitors, the cost of | 


the transeript of evidence may still be allowed by the court 


is part of the costs of appeal. 





Company Law and Practice. 


Noone who habitually deals with the affairs of companies 


Incorporated under the Companies Aet, 
Some can have failed to consider at times that 
Considerations the position with regard to many private 
on Company companies is unsatisfactory In the first 


place, he must be struck with the way in 
which he 
envine of fraud, or if not fraud, then of something akin to it 
Ih cases 


ll directors, tt is practically impossible for the creditors to 


Law. 


such coneerns can used as an 


where the members of a small private company are 


obiam any redress when the company goes into liquidation 


olvent and in the meantime all the assets of the company 
exhausted paying handsome to the 
Those listened to by the 
reditors or liquidators of an insolvent company against the 
struck by 


heen ih salaries 


ive 


director who have Wm Monses 


for fraudulent trading must have been 


the enormous burden of proof which the plaintiffs have to 


directors 


discharge and will have no doubt noted with regret that such 
urden of proof is ubstantially inereased by the 
fact that s. 275 of the ¢ ‘ompanies Act, 1929, makes the carrying 
as to amount 


apparently 


of the business of a company in such a way 


fraudulent trading a criminal offenee punishable with 


prisonment for a term not exceeding one year 

It sometimes happens, however, in sucha case as Thave men 
tioned, where the directors have been carrying on the busines 
salaries, 


ntil the last moment and paying themselves large 


rhiat redress mav be open to the « reditors hy reason of some 


chiteal mistake on the part of the director or example, 


the board may have in aceordance with the articles voted 


themselves remuneration. but for some reason may not have 


heen a properly constituted board through some oversight 


This, though beneficial to the ereditors ino a particular 
case, cannot. one would think, be a really satisfaetory 
position when the directors of a small company can with 


almost complete safety ignore the imterests of the creditor 


where they are properly advised, but cannot always do so 
where they act on their own understanding of company law 
or are wrongly advised 


have irregularly voted themselves 
of 


well he able to show 


In cases where directors 


remuneration but have not *done so in) disreeard other 


le’s rights and int ts, they may 
that they had acted reasonably and honestly and ought in the 


peop 
i 


circumstances to be exeused, and may well be reheved from 


iny liability therefor by the court under 372 Mhis 
provision inereases considerably the cost of any proceeding 
agaist directors for misfeasance on aceount of payments 


irregularly made, for even in the clearest cases it will always 
be worth the while of the directors to invoke the aid of the 


court under this seetion, and so doing almost certaimly 
requires evidence as to the eonduet of the affairs of the 
company to be gone into in considerable detail 

It is ditheult to see a remedy for this state of affairs, but 


co difficult trace. In principle the con 


titution of small private companies to-day is the same as 


its origin is not to 


that of large public coneerns, and it is such concerns that 
ever since the first Companies Aet, those Aets have in 
mind The whole structure is built up on the basis that while 


the company is a going concern, the directors will have to 
account to a large body of the public who will have a certain 
amount of the affairs of the 
company, aud who will in the publicity of the general meeting 
able to the extent 
In such a case the interests of the general hody of shareholders 


information available as to 


he control directors to oa considerable 


will he. inthe great Inaypority of cases, the same as that of the 


creditors of the company, and the ereditors would be pro 
teeted against the assets of the company being spent mm an 
Improper way by reason of the fact that the shareholders 
would also try to ensure that it was not done 


There is another way intwhich small private companies may 
prove unsatisfactory, and this, Pthink, may also be attributable 
to the same source. It may from time to time prove possible 
for some only of the shareholders of a private company to vet 
the 
to register executors of deceased member 
he case of Re Cuthbert Coop r &* Sons Ltd 
which has been on former occasion 
The provistons of the Aet relating 
taken legally, 


complete control into their own hands, for example, by 
directors refusing 
as was done in t 
[1937] 1 Ch. 392, 


referred to in this column. 


to private companies allow sueh a course to be 


and no doubt there would be no point, inthe case of a public 


company, in direetors refusing to register transfers, unle on 
some sensible business ground. Such a proceeding is barely 
possible, having regard to the publheity it would receive 


and the eon sequent probable adverse effeet on the company: 
business. In the ease of a private company, however, a 
the law now stands, by able 
if they are so minded. to expropriate certain members almost 
entirely Avain, it is dificult to see what the remedy for such 
a state of affairs should be, but the diflieulty appears to arise 
from the faet that the provisions relating to private companies 
eek to confer on a body similar to a partnership the benefits 
of limited lability, and that laid 
on the principles of company law as applicable to large publi 


SO acting the directors are 


too much stress has been 
companies acting in the full glare of publicity, and not enough 
stress Or it may be that 
ome wider meaning could, with advantage in the 
of to the “just and equitable ” 
clause of the winding up seetion of the Aet 

It may also be thought that the position with regard to 
public companies is not entirely satisfactory, and in particular 


on the principles of partnership luw 
be given 


Cuse private companies 
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with regard to what the Americans call *‘ the divorce of owner- 
ship from control.’ That is to say, that the ordinary share- 
holder has very little control over the policy of the company 
hy his vote in general meeting, and there is nothing to secure 
that the directors shall manage the company’s business to the 
hest advantage of the individual shareholders. To a certain 
extent it is inevitable that the control of the shareholders 
should grow less, in view of the increasing complexity of 
business life. It is very difficult for an ordinary individual 
except in the most simple cases, fully to understand the 
reason for what goes on in business, just in the same way as 
it becomes increasil gly more difficult for a citizen to under- 
stand what goes on in politics and for him to form a reasonable 
judgment of his own. 

In this connection, however, it is of interest to see what 
steps the original Companies Act took to secure that the 
interests of the smaller individual shareholders were protected 
against being swamped hy the holders of large blocks of 
shares. Clause 44 of the Table A contained in that Act 
provided as follows : ** Every member shall have one vote for 
every share up to ten: he shall have an additional vote for 
every five shares beyond the first ten shares up to one hundred 
and an additional vote for every ten shares beyond the first 


1 ] ] 
r 


hundred shares.” There is, I thin 
| 


# plainly, a good deal to 


be said for such a scheme, but owing to the decision in 
Pe nde rv Lus ington it proved of ho practical value, because, 
as was there decided, the holder of a block of shares can 
transfer them to nominees so as to secure to himself the 
greatest possible number of votes, for the register was held 
to be the only evidence by which the rights of members to 
vote at a general meeting could be ascertained. This case and 
the principle there laid down suggests another point in which 
the present company law departs from the original principles 
guiding the drafting of the Acts. To-day the register of 
members is merely a statement of certain facts that bear or 
may bear no kind of relation to the truth. The provisions, 
however, which provide for publicity for the register clearly 
anticipate that it will be of interest to the public to see who 
are the shareholders in a particular company, and this they 
cannot now rely on heing able todo. The practical ad\ antages 
of the company not having to recognise any trust are plainly 
enormous, but from time to time it is difficult to avoid the 
feeling In connection with all these points that the smooth 
working of the machinery of limited companies has been 


considered nore than the interests of their members or of 


Whether 


Is the most convenient from all points of view is a different 


the public. rr not on balance the present position 


question. 





A Conveyancer’s Diary. 


THE question sometimes arises whether a person entitled to 
benefits under a will may repudiate part 
Disclaimer of 
Burdensome 
Legacy and 
Acceptance of 


of those benefits which entail or may entail 
some liability upon the legatee or devisee 
and at the same time accept other benefits 
under the same will which do not carry 


Beneficial any such burden. 
Legacy under The question seems in all cases To he one 
same Will. of construction and turns upon whether 


the testator intended that the benefits 
should be quite distinct or were meant to be taken as a 
whole. 

Whilst the question Is one of construction there are 
iuthorities by which the court will be guided in deciding 
such cases, . 

In Guthrie \ Walrond (1883), 292 Ch. D. 373. the facts 
were that a testator (infer alia) hequeathed to his son ~ All 
my estate and effects in the Island of Mauritius absolutely,” 
and one of the questions for determination was whether the 





son was entitled to disclaim the gift as to certain leasehold 
properties which were subject to onerous covenants and to 
accept the gift of the remainder, which was subject to no 
burden. 

Fry, J., laid down the principles to be followed as follows : 
‘It appears to me plain that where two distinct legacies 
or gifts are made by a will to one person, he is, as a general 
rule, entitled to take one and to disclaim the other, but that 
his right to do so may be rebutted if there is ar ything in the 
will to show that it was the testator’s intention that that 
option should not exist. For there are cases in which the 
court has held that a legatee has no right to take one gift 
and leave another, because it has discovered an intention 
on the part of the testator to couple the two gifts together 
But in the present case the question arises upon a single and 
undivided gift, and it appears to me that such a gift is prima 
fu ie evidence that it was the testator’s intention that the vit 
should be one and that the legatee must either take it all or 
take none of it. It may be that, even 
would sometimes be able to discover some subtle indication of 


such a case. the court 


an intention that the legatee shall be at liberty to take part 
of the gift and leave the rest : but I think that, prima facie, 
an indication that thi 
legatee shall take either the whole or none at all.” 

In the well-known case of Re Hotchi (1886), 32 Ch. D 
108, a testatrix gave “* all my real and pers mal estate > to 
trustees 
thereof as shall not consist of money,’ 


the fact that there is only one eift 


‘upon trust at their discretion to sell all such parts 
"and out of the produce 
to pay fe! debts and funeral and testame ntary expenses i nd 
invest the residue, “‘and shall stand possessed of such real 
and personal estate moneys and securities “’ upon trust * to 
pay the rents interest and dividends and annual produce 
thereof’ to T during her life. with a clause of forfeiture o1 
alienat 1On, and after the decease of T the testatrix dey ised and 
hequ athed * my said real and personal estate and thi 
securities upon which the same may be invested unto and to 
the use of V.C. his heirs executors administrators and assigns 
for ever according to the nature and quality thereof 
respective ly ; Part of the residuary estate of the testatrix 
consisted of a remainder in fee in certain property which fel 
in after her death. That property Wis subse t to mortgaves 
created by former owners and was out of repair, and tli 
income therefrom was not sufficient to pay the interest on the 
mortgages and pay for the necessary repairs 

The tenant for life contended that she was entitled to 
disclaim the property in question 

The Court of Appeal held that the tenant for life could not 
disclaim that part of the estate and retain the remaindet 


Cotton. Lid i 


, 2 the course of his judgment upon this pou tT. 


said: * here what is given to the tenant for life and 
the remainderman is an aggregate and what results from that 
aggregate is given to both of them In my opinion under 
those circumstances if the tenant for life likes to accept the 
gift and likes to accept it hy entering into possession of part 
of the property, he cannot say I will take possession of this 
with the obligation thus thrown up on me, hut at the san 

time I will reject another part of that one integral gift whic! 
Is given to me by the testatrix.”’ 

Other authorities to the same effect are Frewen v. Law Lift 
Assurance Society [1896] 2 Ch. 511 and Re Baron Kensinatos 
{1901} 1 Ch. 203. 

| may mention some instances where the gifts were held 
to be distinct so that the legatee was able to disclaim o1 
and take the other. 

In Andrews v. Trinity Hall, Cambridge (1804), 9 Ves. 525 
Sir W. Grant, M.R., said on this point 
to me of a house to live in it and afterwards in the same w 
a legacy of £100: and I find it inconvenient to live in th 
house: there is an intention to benefit me, intending to give 


: Suppose a hequi st 


me more than I find it convenient to aces pt of : but that sha 


not deprive me of the other benefit But that was not re: 
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a question of repudiating an onerous legacy in the sense that 
the property itself was subject to some burden. The house 
may have been worth a lot of money and the burden was 
personal to the devisee. . 

In Long v. Kent (1865), 12 L.T. 794, a testator by his will 
bequeathed to some of his daughters £1,000 each. Subse- 
quently by codicil he bequeathed certain shares amongst all 
his children and the children of a deceased daughter. One 
of the daughters declined to accept any of the shares. It 
was held that the daughter might disclaim the shares (which 
had a liability upon them) and yet be entitled to her legacy 
of £1,000, the two gifts being distinct. 

In Warren v. Rudall (1860), 1 J.& H. 1, a testator 
bequeathed a legacy to A and devised freeholds to A and his 
wife for their lives with remainders over, and after several 
intervening gifts bequeathed leasehold premises to A. 

Sir W. Page Wood, V.-C., held that A was entitled to 
repudiate the bequest of leaseholds and accept the legacy and 
life interest in the freeholds. 

The learned Vice-Chancellor said: ‘If I saw here any 
intention to couple the gift of the life interest in the freehold 
with the gift of the leasehold so as to make the acceptance 
of the burden a condition of the benefit, the case would be 
different. But the testator’s intention seems to me to have 
been exactly the contrary. In each gift his meaning was to 
bestow a bounty, not to impose a burden.’ So far as regards 
the last sentence, I suppose that in every gift of leaseholds 
the intention is **to bestow a bounty and not to impose a 
burden,” and it may be that at the date of the will the gift 
of leaseholds might bestow a bounty in excess of the burden 
but afterwards it might transpire that the burden exceeded 
the bounty. 

It seems also from the authorities that an assignee from a 
legatee of benefits, some of which are subject to a burden, 
is bound by the election of the legatee to accept the burden 
of part where the legatee could not have accepted one part 
and disclaimed the other (see Frewen v. Law Life Assurance 
Society, supra). : 

On the other hand, if the legatee might have disclaimed the 
onerous legacy as being distinct from the beneficial legacy, 
an assignee of both will not be liable to accept the burden 
of the onerous legacy if he has done nothing to show that he 
wecepted the onerous legacy (see Re Loom [1910] 2 Ch. 230). 








Landlord and Tenant Notebook. 


LEGISLATION imposing upon landlords letting property for 
habitation by persons of the working- 
classes the duty of seeing that the property 
is in all respects reasonably fit for human 
habitation has been in foree since the 
Mth August, 1885. The enactment which 
first created the obligation was the Housing 
of the Working Classes Act, 1885, s. 14; 
the section was repealed and repeated by the consolidating 
statute of 1890, and has since been repealed and replaced 
several times by suecessive Housing Acts. Modifications 
have been made in the of these events, the most 
Important being the introduction of a prohibition against 
contracting out, and the enlarging of the landlord’s obligation 
it was at first limited to the 
standard of 


Fitness for 
Habitation : 
Scope of the 
Statutory 
Duty. 


course 


to the duration of the tenancy ; 
commencement of the ‘‘ holding.” But the 
repair is still that of ‘* in all respects reasonably fit for human 
habitation,’ and the method of defining the class of property 
affected is still that of rental value, though boundaries have 
heen changed. 

It is somewhat unfortunate that both the last mentioned 
matters have become the subject-matter of judicial obiter 
dicta which are provocative of thought but hardly helpful 
to a practitioner as such. 





The extent of the obligation was discussed in Morgan v. 
Liverpool Corporation [1927] 2 K.B. 131, C.A., in which the 
plaintiff sued his landlords for damages due to injuries said 
to be caused by its breach. It appeared that when he was 
opening the upper part of a window a sashcord broke, and 
the top of the window slipped and caught and injured his 
hand, while a pane also broke and a piece of glass struck and 
injured his eye. The defendants had had no notice that 
the premises were out of repair, and on this ground the 
Court of Appeal, Instance, 
unanimously held that they were not liable; the statutory 
obligation merely imported a covenant into the tenancy, 
and the same defences were open to the landlord-covenantor 
as at common law. But on the question whether the dis- 
repair would be within the statute members of the court 
were far from unanimous, and the dicfa on the subject reveal 


reversing the judge of first 


a very striking divergence of opinion as to the meaning of 
very ordinary words. 

Lord Hanworth, M-R., was 
consider the point an arguable one than either of his brethren. 
After commenting on the apparent contradiction between 
i respects ” and 


perhaps, more inclined to 


the two qualifying expressions “in all 
“reasonably,” and stating that he was loath to cut down 
the responsibility of landlords of this class of house, his 
lordship arrived at the conclusion that while such a house 
must have windows which open, the breaking of a sash-cord 
was so ordinary an incident that the defect could not make 
the house not reasonably fit for human habitation. 
Lawrence, L.J., dealt very shortly with the matter; but 
also very emphatically. The utmost that could be said, the 
learned lord justice opined, was that the back room was 
rendered less comfortable : that therefore the 
house was in some respects unfit for human habitation was 


and to say 


somewhat fantastic. 

The contrary opinion expressed by Atkin, L.J., 
because the matter is rather more deeply gone into in this 
judgment than in the others. The learned lord justice 
accepted a description of the standard suggested by counsel 
for the respondent, by which “if the state of repair of a 
house is such that by ordinary user damage may be caused 
to the occupier, either in respect of personal injury to life 
or limb or injury to health, then the house is not in all respec ts 
fit for human habitation.”’ His lordship pointed out that 
this was not the case of a house which had many rooms and 
many windows, and considered that the question whether 
or not the only window in one of the only two bedrooms 
was capable of being opened with reasonable facility, and if 
not opened would have to remain shut, had a bearing upon 
the question whether that room was reasonably fit for human 
habitation. 

The above interpretation clearly resorts to the device of, 
having regard to the mischief which the enactment is designed 
to prevent, and I think the same can be said of the interpreta- 
tion of the words defining the class of property favoured by 
in a recent dictum. 


is Interesting 


Lewis, J., 

From 1885 onwards, the statutes have defined the class by 
reference to intended user, rent and locality. The present 
enactment, s. 2 (1) of the Housing Act, 1936, commences 
with: ‘‘In any contract for letting for human habitation 
a house at a rent not exceeding (a) in the case of a house 
situate in the administrative county of London, forty pounds ; 
(b) in the case of a situate elsewhere, twenty-six 
pounds.”’ (Liverpool and Birmingham, at one time speci 
fically provided for, now fall within the * elsewhere ’’.) There 
is no reference to members of the working classes in this section 


house 


as there is in other provisions of the statute, but the idea is 
clearly to confer benefits on those whose lack of bargaining 
power and need for protection put them at an economic 
disadvantage in the matter of housing. The device of 
assessing means and need by reference to rent paid is an 


old one: in Victorian times, it was assumed that a prudent 
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man took a house at a rental of one-tenth of his income. 
And I notice that a well-known almanack, when dealing 
assumes that the medical profession 
thus if the rental of the patient’s 
general practitioner's fee for 


with medical fees, 
still acts upon this principle 
house be £10 to £25, the 
* Administering Chloroform” should be 15s.; if the rental 
be £25 to £50, 11 guineas: if £50 to £100, 3 guineas. This 
scale makes no reference to the question whether rates are 
paid by landlord or tenant : nor does the Housing Act, 1936, 
s. 2 (1), and it was this point which gave rise to the recent 
dictum. 

The case of Jones and Jones v. Nelson [1938] 2 A.E.R. 17], 


Liverpool Corporation, supra, actually 





Was, like Morgan Vv. 
decided in the landlord-defendant’s favour on the ground 
of absence of notice of disrepair: but an alternative defence 
contended that as the rent was 12s. 6d. a week and the 
property in Liverpool, the Act did not apply at all. To this 
the plaintiff answered that the landlord paid the rates and 
what he actually pocketed was &s. 10d. a week, so that the 
‘rent ” did not exceed £26. 

The plaintiff cited Sheffield Waterworks Co. v. Bennett 
(1872), L.R. 7 Exch. 409, which concerned the interpretation 
of a local Act fixing water rates on a graduated scale according 
to rent. The defendant owned some ninety-six houses let 
at inclusive rentals, he being rated in accordance with the 
local council's statutory resolution. He successfully con- 
tended that he was entitled to deduct the rates so paid from 
the rents payable for the purpose of assessment to water rate. 
Bramwell, B., illustrated his view by means of a reductio 
ad ahsurdum : suppose a man had two similar houses, one 
of which he occupied and the other of which he let at an 
inclusive rental, it would be ridiculous that he should pay more 
for water supplied to the latter because the rental allowed 
for rates. “ Rent” in this private Act meant what the 
landlord pocketed, the value of the house to him. 

Applying this decision to the matter before him, Lewis, J., 
said that he would be prepared to hold that “rent in the 
Housing Act, 1936, s. 2 (1) meant the annual value, ie, rent 
less rates, and not “ rent payable.” 

This view was expressed obiter, but the question is one 
which affects a considerable number of people, SO It Is pertinet t 
respectfully to suggest one or two reasons why the reasoning 
of the Sheffield Waterworks Co. v. Bennett decision should 
not apply to the matter of statutory lability to ke ep property 
fit for human habitation. Thus it may he observed that as 
regards the private Act dealt with in the one case. the Housing 
Act was passed alio intuitu. There may he some analogy, 
it is true, between the supply of houses to citizens and the 
supply of water to houses, but it is for present purposes a 
remote one. For when differentiating between houses and 
fixing water rates accordingly, the private Act merely 
endeavoured to ensure that every consumer should pay a 
fair price for the volume of water he and his consumed : 
the higher the rent. the bigger the house: the bigger the house 
the more people in it: the more people in it, the more water 
Whereas the Housing Act differentiation 


into those who cannot and those who 


they would use. 
aims at dividing tenants 


can he expected To drive desirable bargains. Then the 


landlord of a house on which water rate is payable, even if 


it be payable by him, is unlikely to be influenced by the 
scale when fixing rental: but the landlord who is to be 
statutorily liable for repairs and rates will allow for these 
matters when deciding what consideration he should receive. 


Lastly, local rates vary from half year to half year, so that 
one effect of the vie W expressed in t} e recent case would he 
that some premises would be sometimes wit]in and at other 


times outside the Act. which can hardly be what the legislature 


( ontemplated. 





The next Quarter Sessions of the Peace for the Borough of 
Stamford will be held at the Town Hall, Stamford, on 
Wednesday. Y%tth October, at LIL3O0 acm. 





Our County Court Letter. 
REPAIRS TO MOTOR CAR. 

In a recent case at Loughborough County Court (Pashley : 
Brightman), the claim was for £11 14s. 6d. for repairs to a 
motor car. The plaintiff's case was that, having examined 
the defendant’s car, he found it required an overhaul. After 
dismantling. the engine was found to need re horing, and 
the plaintif was informed that the charge made by an 
engineer would be £10, plus any extra for accessories. The 
defendant agreed, subject to the charge not being much in 
excess of £10, and he also agreed to have the self-starter 
repaired The plaintiff expected to make about 2 per cent. 
on the transaction. The engineer who did the repairs cave 
corroborative evidence, viz., that £10 was the accepted price 
for a re-bore, although it was possible to get it done more 
cheaply An allowance was made to the plaintiff (in pursuance 
of an arrangement with him) of 10 per cent. on any new spare 
The defendant’s case was that 

The self 
vas beyond repair and no instructions were given for 
It was pointed out for the 

plaintiff that the self-starter was merely taken to pieces and 


parts t 
£7 or £8 was the price quoted by the plaintiff. 


at were necessary. 


starter 
anything to be done to it. 
cleaned at a cost of about 3s. 6d. It was necessary to charge 
the battery, as the self-starter and starting-handle both had 
to be used to set the engine after a re-bore 
His Honour Judge Galbraith, K.C., gave judgment for the 


plaintiff for £9 9s. and costs. 
THE QUALITY OF WHEAT. 
In Ja Duke and Son Limited v. Best, recently heard at 


Winchester County Court, the claim was for damages for 
The plaintiffs’ case was that in September, 


‘revving © 


breach of contract. 


1936, while the defendant was having threshed a crop of 


wheat, grown on his farm, the plaintiffs’ manager took a 
sample and agreed to buy the corn at 40s. per quarter. The 
bought note was dated the 25th September and described 
Nevertheless, the wheat delivered 
was not of this description. The defendant denied that there 
had been any breach of contract. His Honour Judge Barnard 
Lailey, K.C., held that “ Garton’s 60” meant that the wheat 
had been grown from seed answering that description, and 
that it was sold by description. There had been no deliberate 
misrepresentation in order to obtain a higher price, and 
involving 


the grain as “* Garton’s 60.” 


there were other reasonable explanations not 
fraud. The crop, however, was not ‘“‘ Garton’s 60,” and 


judgment was given for the plaintiffs for £40 and costs. 


RETURN OF DEPOSIT TO PURCHASER. 
In Barlow vy. Headington, recently heard at Gloucester 
County Court, the claim was for £40 as money paid upon 
a consideration which had failed. The plaintiff's case was 
that, being the tenant of a fishmonger’s shop at Newent 
(owned by the defendant), he had been offered the freehold 
of the property. In April, 1938, a contract was accordingly 
entered into, and the plaintiff paid £40 as a_ deposit 
A condition of the contract was that a mortgage debt, not 
exceeding £451, should be taken over by the purchaser, viz., 
the plaintiff, whom the building society were prepared to 
accept as a borrowing member. After some delay, the 
defendant returned his part of the contract, duly signed, on 
the 12th May. The contract had been ante-dated, however, 
to the 9th April (when it was first submitted), and the name 
of the vendor had been altered from the defendant’s name into 
the joint names of the defendant and his wife. Evidence was 
given (from the building society) that in July, 1937, a mortgage 
had been created to secure £431 17s. repayable by monthly 
instalments of £2 15s. 6d. On the 9th April, 1938, the amount 
due was £442 6s., and a receiver had been appointed on the 
9th May. The amount due had since increased to £479, and 
there were outstanding claims by the Sanitary authority 
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amounting to another £40. In April the society were notified 
that the tenant was desirous of taking over the property, but 
a transfer of the mortgage had not been considered, as the 
facts had not been placed before the society. His Honour 
Judge Kennedy, K.C., held that the contract was not binding, 
in the circumstances, and judgment was given for the plaintiff, 
with costs. 





RECENT DECISIONS UNDER THE WORKMEN’S 


COMPENSATION ACTS. 
MINERS’ UNEXPLAINED DEATHS 
In two cases, at Atherstone County Court (Turvey v. Pooley 
Hall Colliery Co., Ltd. ; Powell v. The Same), the claims were 
for awards of £300 and £470 8s. respectively, by the widow and 
the widow and infant child of miners. The 
latter had been found dead, in crouching positions, in a road 
known as * Old Fives Return.” They had apparently been 
overcome by black damp, which was a tasteless, non-irritant 
gas, so that the men would not be aware of its presence until 
overcome. The deputy’s evidence was that he had been in 
charge of No. 6 North District on the afternoon shift on the 
23rd August, 1937. The deceased were both roadmen, who 
worked on contract, and they had finished work at 8.30 p.m. 
They were then offered a quarter shift to clear some dirt, 
i.e., a small fall, in“ No. 6 Return.” They were instructed 
to walk back down No. 5, but they had evidently gone along 
the ‘ Fives Old * Old Fives Return.” This 
airway was fenced off, but there was no danger board up, 
and the road was actually better than the present road. 
Corroborative evidence was given by the night deputy, and 
by the agent of the Warwickshire Miners’ Association, who 
considered that the deceased men might have misunderstood 
the deputy’s instructions, and had thus taken the wrong 


two deceased 


toad or 


Fives’ road. A submission was made for the respondents 
that there was no evidence that the deaths had occurred in 
the course of the employment of the deceased men. The 
latter were found in a fenced-off portion of the mine, where 
they might have gone for a rest. Although this was a con- 
jecture, the same remark applied to the applicants’ case, viz., 
that the instructions had been misunderstood. His Honour 
Judge Donald Hurst made awards for the amounts claimed. 
See a similar case, noted under the above title, in our issue of 
the 26th June, 1937 (S81 Sou. J. 520). 


LUMP SUM FOR INJURY TO ARM LEG. 


In Holst and Co., Ltd. v. Howard, at County 
Court, the respondent had been injured on the L5th August, 
1936, while working as a pile-driver’s labourer. The handle 
of a winch had fractured his right arm and right knee, and, 
although he could not kneel, the respondent could now do 


AND 


Lowestoft 


considerable work. The medical evidence was that there was 
some permanent weakness and limitation of the movement 
of the arm, in respect of which there was a disability of 15 to 
20 per cent. The respondent’s evidence was that he was now 
aged thirty-five and that he could not stand for long periods, 
and his arm * clicked” when he carried heavy articles. The 
sum of £300 had been agreed in settlement. His Honour 
Rowlands held that, although a settlement 
the amount suggested inadequate. 
agreement was therefore not recorded. 


Was 


The 


Judge 


desirable, Was 


LUMP SUM FOR LOSS OF THUMB. 


In Perkins v. William Rigley and Sons, Ltd., at Nottingham 
County Court, an application was made for a review of 
compensation. The applicant’s case was that, in 1936, he 
was working with a circular saw and injured the thumb 
of his right hand, losing two-thirds of it. Compensation 
had been paid to the amount of £60 and a sum of £250 had 








been offered, which the applicant was willing to accept in 
settlement. His Honour Judge Hildyard, K.C., heard the 
medical evidence and ordered the agreement to be recorded. 








Practice Notes. 
REFEREER’S REPORT UNDER LANDLORD AND 
TENANT ACT, 1927. 
WHERE proceedings are commenced in the county court 
under Pt. I of the Landlord and Tenant Act, 1927, and are 
not transferred to the High Court, the matter shall ** stand 
referred for inquiry and report ”’ 
or it is otherwise prescribed to one of the panel of referees 
selected by the county court: s. 21 (2). In Freeman v. 
Dartford Brewery Company, Ltd. (1938), 54 T.L.R. 672, 
du Pareq, J., delivered an important judgment on the form 
in which the referee should make his report. 

In the High Court the procedure is by originating summons 
upon the hearing of which the judge may himself dispose of 
the matter, or, with or without an application, order the 
matter to be referred for inquiry and report to one of the 
panel of referees whom he may select (Ord. LII[p, r. 9). 
When the report has been filed, the judge shall adjourn the 
matter to be heard and determined by him in court (r. 16) 
He must, therefore, consider the report and hear the parties 
or their representatives, and may adopt or vary the report 
or refer it back and adjourn the matter for further con- 
sideration (r. 17). On the further hearing the judge shall 
* hear and determine the matter’? and order and direct as 
he thinks fit. 

Procedure in the county court is governed by Ords. XIX 
and XL of the County Court 1936. In the present 
case, the tenant applied that the court should adopt the 
report that a new lease for a specified period at a specified rent 
should be granted. The parties had agreed that the applica- 
tion should be transferred from Croydon County Court in 
order to obtain an authoritative decision upon the renewal 
of a lease of premises with an on-licence. Counsel for the 
landlords submitted that it was unreasonable to grant a new 
lease, and that the terms of the proposed lease were too 
favourable to the tenant. He read the report, which set out 
the history of the premises from 1895, recited that audited 
accounts from 1921 to 1937 had been put in, and stated that, 
during the eight days’ hearing, considerable evidence was 
adduced hy both The referee declared 
satisfied that statutory goodwill had become attached to t 
premises and that would be 
he thought that a new lease should be granted. 
of evidence was adopted as part of the report. 

Du Pareq, oO set 
out his findings of fact, showing upon what evidence they were 


unless the parties agree 


tules, 


that he was 
} 


sides. 


inadequate ; 
The t ranscript 


compensation 


sent the report back for the referee te 


based, and stating the inferences drawn from those findings. 
He should also state the extraneous circumstances affecting 
the question of goodwill, the compensation figure, how it was 
calculated or estimated, and why it would be inadequate. 
In this case the referee (following the practice which the 
learned judge said was mistaken) had given his conclusion 
without his reasons, and without stating what evidence he 
accepted, and what rejected. To read through the whole of 
the transcript containing unnecessary and inadmissible 


evidence would put “an intolerable strain on a judge.” 
* The learned referee,” declared the learned judge, ** is not 
merely to make an award as would an arbitrator, or give a 
verdict as would a jury; he must have reasons for his 


conclusions ” (at p. 675). He should * put before the court 
a report which makes it clear what evidence was before him, 
what facts he found proved, what inferences he drew from 
those facts, and the result at which he arrived, having applied 
his view of the law.” The report should be in such a form as 
to make it ** not unreasonably difficult for the judge to review 
the referee’s findings ” (at p. 674). 
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To-day and Yesterday. 


LEGAL CALENDAR. 


26 SepremMBer.—In the early eighteenth century the 
executions even of the humble had a 
certain state which gradually wore away as capital offences 
became more and more trivial. Thus on the 26th September, 
1734, at Bristol, when a soldier was hanged for the murder 
of a man, and a woman for the murder of her child, the two 
were carried in a mourning coach with four horses to the 
place of execution on St. Michael’s Hill, attended by a divine 
and a great concourse. <A cart preceded them with their 
coffins. They both expressed their penitence. The man’s 
comrades, to make sure that the surgeons should not get his 
body, saw it interred and put lime and water in the coffin. 


27 SerreMBER.—The great William of Wykeham, Bishop 
of Winchester, died on the 27th September, 

1404, at South Waltham, exactly thirteen years after he had 
surrendered the Great Seal for the last time. Twice he had 
been Lord Chancellor, the first time under Edward III and 
the second time under Richard II, when the young king, 
throwing aside the council of regency which had been imposed 
on him, reclaimed his liberty of action. For two years the 
Bishop devoted himself to launching the new régime and then 
retired gladly from responsibilities which he had not sought. 


28 SerremBer.—The eighteenth century idea of punish- 
ment is not altogether ours. For instance, 
we are told that on the 28th September, 1757, * John Allport, 
a grenadier of Napier’s battalion, was shot at Brumpton 
near Chatham for desertion, of which crime he had often 
been guilty. Another deserter was made to attend his 
execution, but he is only to receive five hundred lashes by 
way of caution.” 


29 SerremBerR.—By an Act of Parliament which came 
into force on the 29th September, 1742, 
it was made high treason to wash over or alter the impression 
on either side of any real or counterfeit shillings or sixpences 
to make them resemble guineas or half-guineas, or similarly, 
to disguise halfpence and farthings as shillings and sixpences. 
The penalties for passing false money were also tightened up, 
and £40 reward was offered for the discovery of any of the 
treasons and felonies set out in the Act. 


30 SepremMBER.—Lord Birkenhead died in London on the 
30th September, 1930, at the age of fifty, 
eight years after resigning the Chancellorship. 


1 OcTOBER. Serjeant Phesant was one of the judges 
who were appointed to the Common Pleas 
under the Commonwealth. His constitution seems to have 
been delicate, for throughout his career he was continually 
pleading ill-health to avoid difficult duties. He made it an 
excuse to resign the Recordership of London when he felt 
that the Parliament would prefer Serjeant Glynne to hold it. 
On the same plea he escaped appearing in defence of Sir Edward 
Herbert, Charles I’s Attorney-General, when he was impeached. 
In June, 1649, he was allowed to stay at home instead of 
going on circuit, “* being sickly.” He died on the Ist October 
following. 


2 OcroBER.—On the 2nd October, 1755, we are told 
“Roger Fisher of Froxfield, Wilts, was 

carried to gaol miserably wounded by a bailiff’s follower in 
consequence of his stealing (two years ago) a bundle of rotten 
sticks out of a coppice in the neighbourhood, value sixpence, 
for which, being prosecuted to an execution, the cost amounted 
to eight pounds ten shillings whereby his wife and children 
were thrown on the parish.” 





THE WEEK’s PERSONALITY. 

Many years must pass before the judgment of posterity 
finally decides whether the first Lord Birkenhead was a great 
man or only a_ brilliant man_ brilliantly successful, but 
whichever way the verdict goes, history cannot fail to recognise 
him as standing out in the life of his generation, a Chancellor 
whose tenure of the Great Seal marked an epoch in legal 
development. From beginnings which provided him with no 
automatic advantages, his sleepless energy drove him ever 
forward to successive achievements. Those within the 
charmed circle of his family and friends knew the accessible 
kindness which was a real part of his nature, but the world at 
large saw only a man of restless ambition, ruthless deter- 
mination and boundless self-confidence. His tongue, irresis- 
tibly persuasive or mercilessly venemous, according to the 
mood or the occasion, was at once the instrument of his 
progress and the reproach of his enemies. Tall and athletic, 
with a type of good looks which appealed to very many, lhe 
had an ease of manner which he could turn at will to the 
most crushing insolence. His versatility was astounding, s« 
that, when he reached the Woolsack, few suspected the 
qualities which were to make him so brilliantly successful as 


Chancellor. 


WeL_t DEFENDED. 

When the case for the prosecution had closed at the Clerken- 
well Police Court recently, Mr. Bernard Campion, K.C., the 
magistrate, observed: ‘* These men are not defended. I am 
defending them. I make a submission on their behalf that 
there is no evidence against them. What do you say?” 
The detective sergeant in charge of the case had not enough to 
say to prevent its being dismissed. Avory, J., once acted a | 
telling little scene when no one could be found to defend a 
poor prisoner. “Oh, very well,” he said, “if nobody else 
will defend you, I suppose I must do it myself—that is, if I 
haven’t forgotten how.” After his cross-examination of the 
prosecution’s witnesses the man was acquitted. It would 





have been picturesque if he could have carried the defence as 
far as a Detroit judge not very long ago when there appeared 
before him a tan charged with carrying concealed weapons, 


but too poor to brief counsel. ** Never mind,” said the judge, 
Vil be your attorney.” After the prosecutor’s evidence had 

been called, he stepped down into the body of the court and t 

gesticulating to his empty chair, said: “If it please the 

court I move dismissal on grounds of illegal search and ( 

seizure.” Then returning to his place, he said: *‘* Counsel's 


motion is granted ; case dismissed.” 


Spottine “ Mugs.” 

Mr. Bernard Campion, sitting at Clerkenwell, had something 
to say about “ mugs” recently. “ There are two classes of 
people who have money,” he said, * those whom it is difficult 
to induce to part with it and those who are easy. If I were a 
trickster, I should pick the fellow who parted easily and | 
should call that man a mug.” Lord Chancellor Northington 
(1708-1772) once got a curious tip as to how the trickster 
of those days picked a “* mug ” or “ flat.”” One rainy afternoon 
in Parliament Street a confidence man tried the ring dropping ( 
trick on him, got into conversation, invited him to a drink 





at a neighbouring coffee-house and was soon joined by his : 
confederates. After a game of hazard had been proposed, 
the Chancellor heard one of them say to the other: “* Damn 
the dice; he is not worth the trouble. Pick the old flat’s i 
pocket at once.” At that point he thought it was time to 
discover himself, but promised not to prosecute if they would ‘ 
tell him what made them think he was a “ flat.” With great 4 
deference they replied: ‘‘ We beg your lordship’s pardon, 
but whenever we see a gentleman in white stockings on a dirty yf 
day we consider him a capital pigeon and pluck his feathers as d 


we hoped to do your lordship’s.”” 
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Notes of Cases. 
Judicial Committee of the Privy Council. 
Bawa Fagir Singh v. King-Emperor. 
Lord Wright, Lord Romer, Lord Porter, Sir Shadi Lal and 
Sir George Rankin. 21st July, 1938. 
InptA—CriminaL LAw—ProcepuRE—PARDON—TENDER BY 

MAGISTRATE TO PERSON ACCUSED WITH OTHERS ON Con- 

DITION OF HIS DISCLOSING INFORMATION--APPROVER 

EXAMINED BY MAGISTRATE—SUBSEQUENT APPLICATION 

BY Prosecurion ‘vo Wrrupraw CHARGES — AGAINST 

\ppRrovER—RiGur OF ACCUSED TO TRIAL BEFORE SESSIONS 

JuDGE—CopbE OF CRIMINAL PROCEDURE, ss. 337, 494. 

\ppeal from a decision of the High Court, Lahore. 

The appellant was convicted and sentenced for conspiracy 
ud for using as genuine a forged document known to be 
forged. The ground of the present appeal was that the 
ecial magistrate had no jurisdiction to try the case, since 
t came within the provision of s. 337 of the Code of Criminal 
Procedure, and could only be lawfully tried in the circum- 
stances of the case by the High Court or the Court of Session. 
In May, 1928, the District Magistrate, Lahore, acting on a 
police report, directed the issue of warrants against six persons, 
including the appellant and two other persons, Sain Dass and 
Vishwa Mitter. Sain Dass, having accepted an offer to make 
a full and true disclosure ef the whole of the facts within his 
knowledge regarding the “criminal activities” of the appellant 
ind other persons, the Governor in Council directed that, on 
condition of his making such a disclosure, no proceedings 
would be taken against him with respect to the offences in 
question. After various protests and objections by the 
appellant, the Public Prosecutor applied to the special 
Magistrate, to whom the case had been transferred, for 
pernussion to withdraw from the prosecution of Sain Dass. 


Th special mavistrate allowed the Public Prosecutor to 
withdraw the case under s. 494 of the Criminal Procedure Code. 
Sain Dass was then called as a witness for the prosecution 


before the special magistrate. Later, Vishwa Mitter was 
iso offered a conditional promise of pardon by a magist rate, 
the same procedure being followed as in the case of Sain 
Dass. Vishwa Mitter having accepted the offer, an applica- 
tion was then made to the special magistrate for leave to 
withdraw the case against Vishwa Mitter under s. 494 of the 
Code. In due course the appellant was tried and, with one 
other of the accused, found guilty. During his trial the 
appellant claimed that he was entitled to be committed for 
trial under s. 337, but his objections were overruled, eventually 
by a Divisional Beach of the High Court, with the result that 
the trial continued and was concluded before the magistrate, 
the appellant and one other accused being convicted. Cur. 
adv. vult. 

Lorp Wricut, giving the judgment of the Board, said that 
the question was whether s. 337 had been brought into opera- 
tion by what was done by the magistrates when they offered 
a tender of pardon to the two approvers, and by what happened 
Section 337 was limited to certain offences, 
including those triable exclusively by the High Court or 
Court of Session, or any offence punishable with imprisonment 


subsequently. 


which might extend to ten years, those latter words covering 
the offences with which the appellant was charged. The 
section empowered certain magistrates to tender to any 
person concerned in or privy to an offence a pardon On COn- 
dition of his making a full and true disclosure of what he 
337 (2A): where a 
person has accepted a tender of pardon the magistrate 

shall . . . commit him for trial to the Court of Session 
or High Court, as the case may be.” Section 494 enables 
the Public Prosecutor with the consent of the court to with- 
draw from the prosecution before the jury return a verdict 


knew about the offence. sy Ss. 


or, where there is no jury, before judgment is pronounced. 
rhe Crown claimed that it was under s. 494 that the charge 


was withdrawn by the Public Prosecutor, that that was done 
with the consent of the court, and accordingly that the 
accused had no right to claim that he was entitled under 
s. 337 to trial by the High Court or a Sessions Court. In 
their lordships’ judgment, what had been done came sub- 
stantially within s. 337. The requirements of sub-s. (24) then 
automatically came into force. The fact that the magistrate had 
not recorded his reasons as required by sub-s. (1A) was merely 
an irregularity on his part, and the right of the accused or 
the approver could not be affected because the magistrate 
had failed to comply with a requirement imposed for the 
benefit of the accused. Nor was it material that the magis 
trate, in tendering the pardon, had done so after consulting 
the local government and with its authority. The essential 
fact was that the pardon was tendered to the approver by the 
magistrate. If the manner in which the tender of pardon 
ade followed in substance the method prescribed in 
, then the section must apply. The appeal must be 
allowed and the conviction and sentence set aside. 
CounseL: J. M. Pringle, for the appellant ; G. D. Roberts, 
K.C., W. Wallach and J. Megaw, for the Crown. 
Souicirors: 7. L. Wilson & Co. ; The Solicitor, Lidia Office. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
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Rani Huzur Ara Begam and Another ». Deputy 
Commissioner, Gonda, and Others. 
Lord Romer, Sir Shadi Lal and Sir George Rankin, 
22nd July, 1938. 

TALUQDARI KstatE—CustoMARY Dervo.LutTion oF ESTATE 
UPON SINGLE Herr—NON-TALUQDARI PROPERTY BELONGING 
TO SAME FAMILY—PRESUMPTION THAT GOVERNED BY SAME 
RuLeE OF SUCCESSION. 

Consolidated appeals from a judgment and decrees, dated 
21st April, 1936, of the Chief Court of Oudh at Lucknow 
(King and Zia-ul-Hasan, JJ.) reversing a decision of the same 
court in its original civil jurisdiction. 

One, Raja Mohammad Mumtaz Ali Khan, Taluqdar of 
Utraula, had in 19380 obtained judgment for a sum of money 
in an action which he brought against one, Raja Saadat 
Ali Khan, Taluqdar of Nanpara, and the award on which the 
decree was based provided that any sum of arrears of the 
debt remaining unpaid at the judgment creditor's death 
should be paid to his heirs. The taluqdar of the Utraula 
estate was named in List 2 of the taluqdars prepared under 
s. 8 of the Oudh Estates Act, 1869, whose estate, according 
to the custom of the family on or before [3th Fekruary, 1856, 
ordinarily devolved upon a single heir. The judgment 
creditor died before the judgment debt had been fully paid, 
leaving him surviving four persons who were his heirs under 
Mahomedan Law, namely, his widow, his minor daugliter 
and two minor sons. The widow having made two applicae 
tions, on behalf of herself, and, as she claimed, her infant 
daughter, for execution of the decrees, the judgment debtor 
filed objections on the ground that those two applicants had 
no right to execute the decree. The Court of Wards also 
objected to the applications, contending that all the judgment 
creditor's estate, consisting of his movable and immovable 
property, devolved upon his elder son under the Act of 1869. 
The trial judge, as to both applications, held that the widow 
had a right to execute the decree, and that no custom of 
single heir succession could be made applicable to movable 
property. Against that decision four appeals were preferred 
to the Chief Court, the Deputy Commissioner, Gonda, and the 
judgment creditor’s eldest son, each appealing in respect of the 
two applications for execution. The widow and infant 
daughter now appealed to His Majesty in Council. 

Sir Suapi Lau, giving the judgment of the Board, said 
that s. 10 of the Act of 1869 provided that the court should 
take judicial notice of List 2 and regard as conclusive the 
fact that the person named in it was taluqdar. In other 
words, there was a pre-existing custom attaching to the 
There was, 


estate on which its inclusion in List 2 was based. 
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therefore, an irrebuttable presumption im favour of the 


existence of the custom of the family by which the estate 


devolved on a single heir, hut the provision as to the 
conclusiveness of the custom wa confined to the estate 
coming within the ambit of the statute. It did not apply 
to any property which was not comprised in the estate o1 
taluga. If immovable property forming part of the taluga 
Was voverned by the CUSTONL Of TT ule hei SuUCCE lO, there 
was no prond facie reason why immovable property, which 


was not comprised in the taluqa, should follow a different 
rule. It had been decided by the Board that there was a 


presumption that the rule as to succession to a taluqa governed 


also the succession to non taluqd rl dnmovable property : 
Murtaza Husain Khan vy. Mahomed Yasin Ali Khan, 43 1A. 
269. The question arose whether there was any other rule 
in the matter of succession to the non-taluqdari movable 
property left by the taluqdat It was argued that the 
necessity under s. 7 for making special provisio 
devolution ol heirlooms arose Hecause the legislature con 
templated that movable property of a taluqdar would devolve 
not ona single heir along with the estate, but upon the person 


who might be his heirs under the ordinary law. The object 


of the section was to enable the taluqdar to ensure that the 


heirlooms mentioned in the inventory should pass along with 


the estate mm all circumstances, but it did not warrant the 
inference that the legislature intended that the descent « 
movable property, for which no inventory was made, should 
be governed by tne ordinary law [he result was that the 
non-taluqdari property, immovable as well as movabl 
Was voverned by the custom applicable to the Taluqa, a 


there was ho evidence to prove a custom to th contrary, 


and the appeals must be dismissed 
CounseL: J. P. Hddy, W.C., M. H. Rashid and M. P 
| 


Srivastava, for the appellants ; Cyril Radcliffe OC 
W. Wallach and Charles Russell, for the Deputy Commi 
ioner, Gonda, in charge of the Court of Wards, Utraula 


state; LP. Bb. Pugh, K.C., 8S. Hyam and Sirao Husain, 
for the elder son: C. Sidney Smith, for the Di puty Commi 
sioner, Gonda, in charge of the estate of the younger son 

Souicirors : Nehra & Co. ; Solicitor, Lndia Office 
Loge rs & Nevill; Hy. S. L. Polak & Co. 


[Reported by K. C, CALBURN, Esq., Barrister-at- Law. } 


Sammut and Another ~. Strickland. 
Lord Maugham, L.C., Lord Sankey, Lord Atkin, Lord Wrieht 
and Sir Sidney Rowlatt. 25th July, 1958 
Maura—ConstiruTioNAL LAW— SOVEREIGNTY OF Crow 
PoweER TO LEGISLATE-—-GRANT OF CONSTITUTION POWERS 
REMAINING TO CROWN. 


Appeal from a judgment of the Court of Appeal of Malta, 


reversing a judgment of the Civil Court of Malt Kirst Hall 

The respondent, The llon. Mabel metric kland, il attorney 
jor her father, Lord Str kde d brought proceedi acuist 
the appellants, Edgar Sammut, Collector of Custon Malta 
and Sir Harry Luke, Lieutenant-Governor of Malta, for a 


refund of 2s. 9d., paid under protest in respect of Custom 
duties imposed on certain articles imported into Malta in 
connection with Coronation festiviti by the Temporary 
Additional Duties Ordinance, No. 27 of 1936, enacted by the 
Groverno! ot Malta unde! powell Col ferred Hy thu Malta 
Letters Patent Act of the L2th August, 1936. The re pondent 
contention was (A) that the Crown had never aequired power 
to legislate for Malta, and (B) that in any case. by the Con 


stitution granted to Malta in 1921 (the priney 


| Letter 


Patent), such power was surrendered except th regard 
to reserved matters which did not include the Ordinance of 
1936. Cur. adv. vult 
Lorp Mavucuam, L.€. 
sald that by the Letters Patent of the 12th August, 1936, Hi 


Majesty revoked the principal Letters Patent of 1921 and made 


viving the judgement of the Board, 


he government ot Malta, one luding the exere 


pro\ nior th 

of | powers, hy the Governor under s. 1D thereof 
which provided : Che Governor may make laws for thy 
peace, order, at d vood government of Malta The Governor 
then purported by Ordinance 27 of 1936 to impose Custon 
duties on certain foreign articles imported into Malta, and it 


Wil ot disputed that the Ordinances within the powe: 


irported to be conferred on the Governor by the Lett 


Patent of the 2th August, 1936 It was argued for the re po 
des er ali that in any case the effect of the pring 

Lette P to extinguish all legislative and taxation 
authorit except with regard to tho matters specially 


1 and thy t power to restore authority to the ( row! 


nonu-reserved matters could thereafter be granted only by 
Parliament. Whatever the juridical position beforehand, it w 

certa tha 1 1813 a decisive { p> Wa taken when Sir Thoma 
Maitland, on his arrival as Governor in Malta, published a 
declarati in the name and on behalf of King George II] 


to the effect that the King had determined henceforth to 


reco the people of Malta and Gozo as subjects of the Britis] 
Crown and as entitled to its fullest protection.” Coutise 
lor the re por dent was acting wisely when he admitted without 
hie ition that since 1813 the sovereiguty of the island had 
heer the Crown. As to the true nature of the Crow) 


title to the sovereignty of Malta. the r spondent s first point 


Wil ou ded 0 the propo ition that thre prerogative ol the 


Crown to le late by Orders in Council and Letters Patent 
for the Govern ment of a po on (using the word in the 
wick ise) V restricted to cases where the possession wa 
weg aml either ny congue t or bY ce ion but the word 
( employed by the respondent in that connectio 
in nited ense so as to exclude a voluntary COSSION 
eral consent of 1 people The re seemed to 
tne no authority nm anv ¢ e rr recognl ed textbook on 
oustitutional law for that distinetion, and there wa ho 
iti und for the distinction wus ted between the Cust 
ol M ind other cases of cession As to the I ‘spondent 
a i mit. it w suuvested as a general proposition that, 
Vhiene r responsible government wa conceded by the 
Crow) O &@ COLONY OF possession, the royal prerogative lo 
legislate | Letters Patent or Orders in Council came to 
end and w irrevocably lost or surrendered by the Crow: 
url vecial reservation was made in the grant. There 
i ‘ iuthority lor that \ \ id the statement mn the 
texthboo relied on In support of it were capable of a different 
meal The case relied o Wi (an / ell . Hall (V774 
I Cowp. 204 Their lordships did not agree that there wa 
established con titutional prin ple based on Campbell v. [Hal 
ipra, that, the grant of representative institutions once 
made, the Crown was immediately and irrevocably dleprivé 
of its right to legislate by Letters Patent or Orders m Coun 
iil there w HL OXPLTESS Tesel ation of a right to that eflect 
The true proposition was that, as ; eral rule, such a gi 
without the reser ation ot a powel of concurrent legislatio 
precluded the exercise of the prerogative while the legislativs 
in continued to exist Nor was it in doubt that 
power of revoking the grant must be reserved or it would not 
eXIst | e propo tion could not be ae epted that, after t 


revocat n otf the principal Letter Patent on I2th Ang 


1s} ( ) W divested of ecvishative authorit \ 
revard » Malta cept perhay vith revard to matter 
expr reserved by the principal Letters Patent Ihe 
app ist tn allowed 

COUNSEI The Attorney-General Sir Donald Somerve 
lx { / Preedy. and Johi hi cl il the appellant 
A $i wdale Keith and Cyril Nalwioi or the respondent 

Sol lORS Burchells - Blount, Petre & Co. 

[ le rted by R. C. CALBURN, Esq., Barrister-at-Law.] 
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Northern Ontario Power Company Limited ». La Roche 

Mines Limited and Another. 
Lord Atkin, Lord Thankerton, Lord Russell of 
Lord Maemillan and Si Lyman Poore Duff (Chief Justice 
27th July, 1938. 


Killowen, 


of Canada). 


CONTRACT FOR SuPPLyY OF KLEcCTRICITY TO MINING 
COVENANT BY ORIGINAL CONSUMER 'O USE 


UONTARLO 
PROPERTY 


ONLY SUPPLIER'S PowreR puRING MINING LIFE. Oo} 
PROPERTY ASSIGNMENT OF INTEREST BY CONSUMER 
COMPANY—-VOLUNTARY LIQUIDATION REFUSAL Ol 


WHETHER 
PERIOD Or 
249 


SUCCESSOR TO USE SUPPLIERS POWER 
ORIGINAL CONSUMER LIABLE FOR DAMAGES 
LiaBiLiry—Pusuiic Utinirits Act, 1927 (R.S8.0.), ¢. 
Parr V. 
Consolidated 
Appeal, Ontario. 


uppeats from a decision of the Court of 


In December, L93BL, a company called La Roche Mines, 
Ltd., entered into a contract with Northern Ontario Power 
Co., Ltd., for the supply of electric power, The ag 
consisted of a printed form containing general and 


The La Roche Company were then the owners 


reement 
special 
conditions. 
of two mining claims. By the contract, the Power Company 
were authorised by the La Roche Company to connect their 
electric system with the wiring of the consumer at a point on 
the latter's property convenient to the Power Company's lines. 
By para. 13 the benefits and obligations of the contract were 
to enure to and be binding upon the successors of the original 
parties for the full period of the contract, but the contract 
Was not assignable ly the consumer except with the written 
onsent of the Power Company. A special condition as to 
thy period of the contract provided : °° This agreement 

shall extend for the mining life of the 
hereafter operated or owned or controlled hy the consumer 
in the Porcupine distriet.” The further 
least a minimum quantity of 50 h.p. for the 
irst year of th) agreement. By para. 16, the contract was to 
ure to the benefit of and be binding on the parties and thei 
From the 17th January, 


propert les now or 


consumer agreed 


to pay for at 


respective successors and assigns. 
1932, power was transmitted to and received by the La Roche 
Gompany under the contract until the 3st May, 1932, when 
vork on the mining claims was suspended. Thereafter it 
was supplied, after interruptions, to a company to which the 
La Roche Company had granted options on the mining clains, 
the supply continuing to various other companies in control 
of the claims down to the date of the trial. In 19314 the 
La Roche Company sold its said mining claims to a company 
illed Delnite Mines, Ltd., to whom no assignment was made 

of the power agreement, as they did not wish to become bound 
by it or entitled to the benefit of it. On the 380th November, 
IWW34, the La Roche Company wrote to the Power Company 
tating that they no longer had any ownership in the property, 
hat af any used it by the Delnite 
Company, and that they and not the La Roche Company 
vould be responsible, as the latter were proces ding to distribute 
and their charter. The La Roche 

Company claimed to be no longer bound by the contract, while 


power were would be 


their assets surrender 


Power Company claimed that they were. The La Roche 
Company went into voluntary liquidation in November, 1935, 
d the Power Company sent ina claim for damages for breach 
December, 193, and later brought the 
ent action claiming that they had suffered) loss and 
damage and been deprived of the profits to which they would 
entitled under the The 
eaded that, in the circumstances, the contract had ceased 


the contract of 


ve been contract. defendants 
to he binding on the parties, and they further pleaded a detence 
der Pt. Vof the Public Utilities Aet (R.S.O.), 1927, limiting 
their liability toa period of ten vears. 
Lonp Russert or Kittowen, delivering the judgment of 
th Board, said that, as regarded the effect of ss. 22 and 59 
of the Public Utilities Act, their lordships avreed with the 





view expressed by the Court of Appeal and the grounds upon 
which that view was based. They saw no reason for holding 
either that the capacity of the Power Company to contract 
for the supply of a public utility was not by the sections 
restricted to a period hot exceeding ten years, or that a contract 
which purported to extend beyond that period was not valid 

As to the question of con 
that the word * consumer ” 


and binding during the period. 
struction, it was to be noted 
meant throughout only the La Roche Company. The consumer 
was bound by the negative provision that during the con 
tinuance of the contract no system of electricity other than that 
furnished by the Power Company should be used “in said 
premises.” “As to that negative provision, on the one hand 
it was said that, so long as the claims had mining life in them, 
then, no matter who operated or owned them, the contract 
continued, and with its continuance the negative obligation 
remained binding on the La Roche Company. That was the 
view adopted by the Court of Appeal. On the other hand it 
was contended that the period of contract clause was so 
worded that the mining life which it contemplated was in 
the events which had happened the mining life while the 
properties were being operated or owned by the La Roche 
Company. Their lordships thought that the latter view was 
the correct view. Thy appeal must fail, and the cross appeal 
of the La Roche Company must succeed, 

CounseL: BR. S. Robertson, KCL, and Krank Gahan, tor 
the appellants; W.N. Tilley, K.C., R. BF. Wilson and B. U, 
MeCrimmon, for the respondents. 
Blake de Redden 


{Reported by R. C. CALBURKN, «|sq., 


=¢ harle s Russell A Co 
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Obituary. 
Mr. J. S. JACKSON. 

Mr. John Starkie Jackson, soliciter, a partner im the firm 
of Messrs. dackson & Saul, of Carlisle, died recently at Carlisle, 
at the age of even. Mr. Jackson was admitted a 
solicitor mn 1883 lie was a director of the Haydock Park 


and Bogside 


seventy 


Racecourse Companies, 
Mr. D. W. MEYLER. 
Mr. David William Meyler, solicitor, 
firm of Messrs. Jenkinson, Meyler & Campbell, of Frederick 
Place, Old Jewry, 1H.C., died in Friday, 23rd 
September, at the age of seventy-five. Mr. Meyler) wa 
1904, . 


senior partner im the 
London on 


olicitor in 
Mr. F. D. WISE. 

Mr. Francis Dickson Wise, 
Yorks, died on Sunday, 25th se ptember, at the ave ol hinety 
five. Vir. Wise, who was admitted a solicitor in R64, prrare tised 
ut Ripon with his father, the late Mr. Samuel Wise, and later 
in partnership with the late Mr. W. HE. Hutchinson. Te 
ucceededL his father as Registrar of the Diocese of Ripon, 
and also as Clerk of the Peace for the Liberty of Ripon. He 
Secretary of the Ripon and District Hospital for 


admitted a 


retired solicitor, of Ripon, 


was Hon 
more than fiity years 





OFFICIAL STATISTICS. 
Otliee is the 


major activities of the Stationery 
very wide 


official statisties dealing with a 
The number of volumes containing the 
and the trackin 


One of the 
publicst Ton 
Lavpone 


rangwe of 
sruns inte several hundreds every year, 


Pheu 

down of the material available on any particular subject 
would be no casv matter if there were not in existence a 
ystematic index covering the whole ficld of published official 
statistics his index, which is issued annually under the 
title of the Guide to Current Official Statistics, provides a ready 


means of ascertaining the nature of the information available 
on any subjeet and the official publication in whieh it) is 
contained. Volume sixteen, relating to the official statistics 
published in (937. contains 106 pages, and is obtainable from 
Hi.M. Sta Oflice, or through any bookseller, for one 
shilling (by be, Sa. 


fionery 
post 
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POINTS IN 


PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 


taken in consequence thereof. 
Buildings, E.C.4, and contain the name and address of the Subscriber. 
addressed envelope is enclosed. 





IMPLIED 
VESTING 


T.A., 1925, s. 37—SeparRateE Set or TRUSTEES 
VESTING DECLARATION NOT EXPRESSLY EXCLUDED 
OF FREEHOLDS. 

Q. 3586. In a deed of appointment of separate trustees 
under the section of the Act referred to above, a request has 
been made for conveyances of the freehold property from the 
existing trustees to the new trustees, and the reply has been 
given that such conveyances are unnecessary as the deed of 
appointment itself operates to convey such freehold property. 
The deed of appointment itself, however, in its operative part 
states that upon due effectuation of the conveyances and 
transfers to the new trustees of the said trust property the 
existing trustees shall be discharged from the trusts and the 
deed of appointment also recites that it is intended the trust 
property be conveyed and transferred to the new trustees. 
The deed of appointment was settled by counsel and the 
quotations referred to appear to imply the necessity for 
conveyances of the freehold land referred to in a deed, apart 
from the deed of appointment itself. I shall therefore be 
vlad if you will let me know your views as to whether the 
freehold property in question can properly be said to pass 
under the deed of appointment or whether separate 
conveyances by deed are necessary in respect thereof. 

A. We express the opinion that provided (as we understand 
was the case) a vew trustee or trustees were appointed, and 
the separate trustees were not selected from existing trustees, 
the implied vesting declaration operated to vest the freeholds 
appropriately. Note the word * new” in the initial line of 
T.A., 1925, s. 40 (1). We do not see any “ 
to the contrary ” (see T.A., 1925, s. 40 (1) (5)) ; 
an unplication to the contrary. 


¢ L pre SS prov ision 


there is merely 


Domicile—KEsrare Dury. 

(J. 5587. A’s domicile of origin was in Kngland, about 
seventeen years ago he went to reside in France and _ his 
home has been there ever since that time. He was a partner 
ina French business firm in Paris, and his permanent residence 
was there. He has now died in Paris, his assets there 
consisting of his share in such partnership and household 
furniture, but he also left property and investments in 
Kngland. In his will made by an English solicitor in Paris 
and dated the 26th November, 1930, there is a clause as 
follows: “I hereby declare that I am a British subject that 
my domicile is at (giving his original home address in England) 
and that my sojourn in the Republic of France is only of a 
a temporary hature ; that I have not at any time and never 
shall have the slighest intention of remaining permanently 
in France.’ As domicile is a matter of intention and that 
intention is clearly expressed in this will, it would appear that 
testator’s domicile was in England. At the same time, 
having a permanent home in France and having lived and had 
his business there for seventeen years, the actual facts would 
appear to contradict this, and duty will be payable in France 


on his assets there. Under these circumstances is it your 


opinion that estate duty will also be payable in England on 
his French assets, as well as upon his English assets, and 
that the only relief will be the deduction from his estate of the 
actual amount of duty paid in France upon his French assets ? 

A. The tendency of modern decisions, following on Winans 
v. Alt.-G. [1904] A.C. 287, is to emphasise the importance 
of the domicile of origin and to attach less significance to 
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residence, however long, as an indication of a change of 
domicile (Alt.-G. v. Yule (1931), 145 L.T. 9; Ramsay vy. 
Liverpool Royal Infirmary [1930] A.C. 588). <A change of 
domicile must be established by both residence and intention. 
In the present case there is the fact of residence in France for 
seventeen years; but this is somewhat discounted by the 
fact that A had business interests in that country which 
required him to reside there; and presumably there is no 
definite evidence to show that if he had retired, or his business 
interests had ceased, he would have continued to make his 
home in France. On the question of intention, the statement 
in the will is definitely against an intention on A’s part of 
making France his permanent home. Such statements 
though admissible are not, however, conclusive : see 
Re Annesley ; Davidson v. Annesley [1926] Ch. 692; Ross v. 
Ross [1930] A.C. 1. But unless it can be shown positively 
that A had given up his domicile of origin and settled in 
France, i.c., made his permanent home there with the intention 
of living there for an indefinite period, his English domicile 
of origin would continue to attach. It is not stated what 
ties with [England still remained or whether A had a wife 
and family living with him in Paris, and if he had children, 
whether they were educated in England or not; but on the 
facts given, it would seem that A still retained his English 
domicile of origin and on that view, British estate duty is 
payable on his English property and also on his property 
abroad (except immovable property). An allowance can be 
claimed against the foreign movable property in respect of : 
(a) foreign debts (Finance Act, 1894, s. 7 (2)): (b) additional 
expenses (not exceeding 5 per cent.) of administering the 
foreign property incurred by reason of its situation abroad 
(hid., sub-s. (3)); and (c) any death duty payable abroad 
in respect of such property (ibid., sub-s. (4)). 


Secret Trust—Serr_LeMent Position ON DeEatH O! 

TENANT FOR Lire AND CESSER OF SETTLEMENT — [te 

Bridgett and Hayes’ Contract, 71 Sou. J. 910—L.P. (AMEND.) 

Act, 1926, Scuep. Appition vo L.P.A, 1925, Scnep. I, 
Py. U1, pana. 3. 

QJ. 3588. In 1919 a house was conveyed to A and B in fee 
simple as joint tenants. On the following day they executed 
a declaration of trust that they held the house in trust for 
their mother and father (C and D) during their joint lives and 
for the life of the survivor and after the death of such survivor 
upon trust for sale. D died in 1937. © died shortly after- 
wards intestate and was, presumably, tenant for life. No 
vesting instrument has at any time been executed. Letters 
of administration in respect of C’s estate have been taken 
out but no mention of the settled land was made in the 
administrators’ oath. Should not a vrant of administration 
to special administrators in respect of settled land be also 
obtained in order to show a title to sell the house? If not, 
who Is empowered to sell ? 

A. On Ist January, 1926, the legal estate vested in C and 
D as joint tenants: L.P.A., 1925, Sched. I, Pt. IL, para. 5 
and para. 6 (c); S.L.A., 1925, s. 19 (2). On the death of 
D the legal estate vested in C as survivor. With the death of 
C the legal estate vested in her general personal representatives 
as the settlement then came to an end, there being a revel 
sionary trust for sale. The grant in C's estate quite rightly 
did not refer in any way to settled land and no limited grant 
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can be obtained (see Re Bridgett and Hayes’ Contract, 71 Sou. J. 
[1928] Ch. 163). Title can, therefore, be made by 
(’s general personal representatives as such, or those personal 
representatives can assent in respect of the trust for sale so 
that title may be made thereunder. The ruling in Re Bridgett 
and Hayes’ Contract is equally applicable to intestacy as it 
is to the case of a testate tenant for life (In the Estate of Bordass 
(1929] P. 107). Yet a third course is open to A and B. 
They could take advantage of the amendment of L.P.A., 
1925, Sched. I, Pt. II, para. 3 effected by L.P. (Amend.) 
Act, 1926, Sched., and if the purchaser has no notice of the 
trust make title to the purchaser notwithstanding the 
divestment which took place in 1926. 
Conveyancing Costs—Srarcues. 

Is the scale fee for conveyancing, etc., under the 
Remuneration Order, 1881, intended to include 
work done relating to searches in the course of purchasing 
property, because the statutory fees were settled before 


910; 


). 3589. 


Solicitors 


searches were customary, as is now the case, and searches 
involve a considerable amount of work, including writing to 
the borough or rural district council, county authority, the 
Land Registry for land charges, tithe rent charge, annuities, 
land tax, and bankruptcy. 

A. Notwithstanding that the scale of under the 
Remuneration Order of 1881 was settled before the necessity 
for searching became so urgent as it is now, it is feared that the 
work involved must be regarded as covered by the scale. The 
scale fee covers the investigation of the title, and part of the 
work entailed in investigating is the searching for land charges 
and other matters affecting the title. This view, moreover, 
is supported by an opinion of the Council of The Law Society 
given on the Ist November, 1900. 


Will 


fees 


-ANNUITY—PAYMENT “FREE OF ALL DEDUCTIONS” 
INCIDENCE OF LeGacy Dury. 

(). 3590. A testatrix by her will, which contained, inter 
alia, the following clauses : (4) I bequeath to my companion A 
at present residing with me the sum of £100 free of legacy duty 
and all other (if any) duties payable upon or by reason of my 
death ; 
£156 during her life to be paid free of all deductions whatsoever, 
etc. Incl. 5 there is no specific mention of the annuity being 
siven “free of legacy duty.” The solicitor to the estate 
informed the annuitant by letter that “‘ The annuity was not 
bequeathed to you free of duty therefore this duty (i.¢., legacy 
duty) has to be paid by you out of the annuity.” 
of the annuitant it has been contended that the testatrix 
intended the widest construction possible to be placed on the 
words “ free of all deductions whatsoever.” On the other hand, 
the solicitor to the estate holds that these words were inserted 
to enable the annuity to be paid free of tax. The case of Smith 
v. Anderson has been quoted in support of the estate, and 
further that “in this case there would otherwise have been a 
liability for deduction for income tax.” On behalf of the 
annuitant it has been contended that ‘‘ the word ‘ deduction ’ 
not include income tax because income tax is not a 
deduction but a payment” (‘ Williams on Executors,” vol. IT, 
footnote (vu), p. 969, 12 ed.). The case of Smith v. Anderson 
rules that where a testator gives annuities and directs them 
to be paid “ without any deduction whatsoever ” and where 
from the nature of the property out of which the annuities 
are to be paid there could be no deduction except in respect of 
legacy duty then the annuities shall be paid clear of legacy duty 
(1828, 4 Russ. 352). Will you please advise as to whether, 
in view of the foregoing, legacy duty should be deducted from 
the annuity ? 

A. As it is the duty of the trustees to deduct income tax 
when paying the annuity (In re Crawshay [1915] W.N. 412), 
it would appear that the annuitant must in this case bear 
the legacy duty. We would observe that in 1828 there was 
no income tax. 


does 


(5) I further bequeath to the said A an annuity of 


On behalf 





Registration of Debenture Stock. 

Q. 3591. Clients of ours hold some debenture stock. For 
part of it they have a stock certificate in the names of A, B 
and C, for the remainder they hold a stock certificate in the 
names of C, A and B. The stock is the same stock and the 
holders’ names, addresses and descriptions are the same 
in both certificates except for the order in which they appear. 
We prepared one transfer for the whole which the company 
refuse to register saying that from their point of view, each 
certificate represents a separate “account”? owing to the 
names being in a different order and they contend there 
should be a separate transfer for the stock represented by each 
certificate. The company’s point seems contrary to general 
conveyancing practice and we shall be glad to have your 
views. We ought to add that in this case the difficulty is 
heing overcome as the company have arranged to accept 
a request to consolidate the two certificates into one holding 
and the one transfer already prepared and signed will then 
he accepted ; but the point seems to be one of general interest. 

A. The point of view taken by the company is contrary 
to conveyancing practice, as the questioners suggest. There 
may be some justification for their attitude in the case of 
separate blocks of shares or debentures, which have definitive 
numbers. Stock or debenture stock, however, is purchased 
in amounts, i.e., so many pounds’ worth is transferred at a 
time. The company were seeking to obtrude their internal 
organisation into the affairs outsiders. The method 
adopted of solving the difficulty appears to be the best in the 


of 


circumstances. 
Refund of Excess Rent. 

Q. 3592. The owner of the house of which the rateable 
value was on the Ist April, 1931, and still is £10 per annum, 
came vacant in 1936, and was not registered in accordance 
with the Act of 1935. It was let in 1936 on a weekly tenancy 
at 11s. 6d. per week including the rates. This rental amounts 
to more than the standard rent plus the permitted increase. 
We have advised the owner that a tenant can claim a refund 
of the excess over the standard rent plus the permitted increase 
for the period since November, 1937, and that the house 
remains controlled by the Rent ete. Acts. Will you be good 
enough to inform us whether this is correct. 

A. The advice was correct. In view of s. 2 (1) of the 
Act of 1933, the dwellinghouse was not decontrolled by the 
owner obtaining vacant possession in 1936. 








Reviews. 


Reasonable Doubt. By Grorrrey DE C. PARMITER. 
Demy 8vo. pp. xv and (with Index) 331. London: 
Baker, Ltd. 15s. net. 

In the first fourteen pages of this book the author asks a 
question—have the technicalities and the complexities of 
modern life made it virtually impossible for the untrained 
juryman to appreciate properly the evidence given in criminal 
cases ? In the remainder of the book he provides the reader 
with the material for formulating an answer. For this purpose 
he examines in detail the trials of Alfred Rouse, Adolf Beck, 
Steinie Morrison, Dr. Smethurst, and Bywaters and Mrs. 
Thompson. It is from this point of view that the book must be 
judged, for, considered simply as narratives, the accounts of 
these trials fall between two stools. The person who is not 
prepared to take any mental trouble will call for something 
more smoothly written and more dramatic, while the person 
who is prepared to exercise his intellect will probably prefer the 
full text of the evidence, speeches and summing up, not 
filtered through another mind. As it is, the author takes us 
carefully through the hearings witness by witness, turning the 
evidence into oratio obliqua, and for the purpose he has in view 
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he has achieved a remarkable summary. What light, then, do 
these cases throw on the problem set and to what conclusion 
do they lead ? Save in the instance of the Smethurst trial in 
which medical technicalities seem to have been a little beyond 
the twelve ordinary men, the criticisms which suggest them- 
selves are hardly directed at the jury system. In the Bywaters 
case the fault, if any, lay in the judge’s summing-up. In the 
Beck case it was the judge’s view of the rules of evidence that 
brought about a miscarriage of justice. Similarly, in the 
Morrison case the jury had to work within the limitations of 
rules of evidence which did not seem to produce an absolutely 
fair result in their operation. In the case of Rouse (whose 
conviction was undoubtedly proper), criticism of the pre-trial 
publicity given to his character hardly make a case against the 
jury system, since the law could be adapted to curb such 
revelations. The late G. K. Chesterton was right when he said 
that the experts “‘do not see the awful court of judgment ; 
they only see their own workshop.” It is significant that the 
public confidence in juries which has had so beneficial an 
influence on our law has of late brought about a remarkable 
revival of their prestige in the civil courts. 


The Juridical Review. Vol. L. No. 3. September, 1938. 

Edinburgh : W. Green & Son, Ltd. 5s. net. 

This is a particularly interesting number of The Juridical, 
first, by reason of the excellent reproduction of the painting 
of the High Court of Justiciary in 1883, showing Lord Justice- 
Clerk Moncreiff on the bench, while below are portraits of a 
number of the then leading members of the Bar, the silks 
being noticeable in their long * folds,” while the juniors, 
instead of bands are shown wearing white dress ties. Notices 
of several of those depicted are given in the accompanying 
letterpress. Among the other contents is an article by 
Mr. Roughhead on Thomas Muir, an ardent young advocate 
who fell a martyr to the cause of political reform: while 
Mr. James Ramsay writes on Boswell’s first criminal case, 
bringing out the extraordinary behaviour of the biographer 
of Johnson. There are also the usual and useful comments 
on recent cases in Scotland and England. 


Annual Surve 4 of Euglish Law. 1937. 
and (with Index) 419. 1938. London : 
Ltd. 1938. 10s. 6d. net. 


Royal 8vo. pp. Xxx1x 
Sweet & Maxwell, 


This volume like its predecessors is the product in collabora” 
tion of a number of distinguished members of the London 
s hool of Economics and Political Science whose Hames are 
a sufficient guarantee of the excellence of their work, critical 
though it sometimes is. In the preface it is noted that 
Professor H. Lauterpacht, who for a number of years acted 
as assistant editor of The Annual Survey, has been elected 
to the Whewell Chair of International Law in the University 
of Cambridge, a worthy recognition of the excellence of his 
work in connection with London University and in particular 
of his share in the production of The Annual Survey. As in 
previous Issues, the volume treats in some detail of the several 
branches of law which, either in the courts or in publications, 
during 1937 have been considered. While the decisions of the 
courts are easily al cessible to readers, this is not the case with 
many of the discussions in legal literature, and consequently 
the synopses of these publications are of very great value. 
Like its predecessors, the volume is attractively got up, 
fully indexed, and should not be overlooked by members 
of the profession ; it gives full measure, pressed down and 


running over. 


300ks Received. 

Stephen's Commentaries on the Lau s of England. Twentieth 
Edition, 1938 Advisory Editor, KE. Roprerick Dew, LL.B., 
Solicitor of the Supreme Court (Honours). Vol. I (The 
Courts of Justice and Constitutional and Administrative 





Law) Demy Svo. pp. XV and 615 (Index, 57). Londo: 
Butterworth & Co. (Publishers), Ltd. 32s. 6d. net. 

Practical Income Tar. By A. (. Me Bar 
Chartered Accountant. Tenth Edition, 1938. Demy &vo 
Gee & Co (Publishers), Ltd 


Com ple le 


pp. xxiv and 336. London : 


7s. 6d. net. 


Easements of Light. A Synopsis of Modern Practice. Py 


JoHN Swareprick, F.R.E.B.A. 1938. Royal &vo. pp. ix 
Manchester - 


and 75. London: 8. T. Batsford, Ltd 
The Wykeham Press. Price 10s. 
The ky idence Act. 1938. By 


Rotanp Burrows, K.C 


Recorder of Cambridge, and C. M. Caun, B.A... of the 


Barrister-at-Law. 1938 Demy  &vo 
London: Sweet & Maxwell. Ltd 


Inner Temple, 
pp (with Index) HD. 


3s. 6d. net 


Chronolog cal Table and Inder of the Slatiutes. Covering the 


Legislat on To the 31st December. 1937 Fifty third 


Edition. 1938. In two volumes. Roval 'Rvo. Vol. | 
pp. x and 762. Vol. Tl, pp. iv and 2097. Londo 
HM Stationery Office. Price for the two volume 
fl 5s. net 





Parliamentary News. 


Questions to Ministers. 
WAR RISKS INSURANCE. 

Mr. THlann CAIne (by private notice) asked the Chancellor 
of the Exchequer whether in view of the serious international 
situation and the possibility of an outbreak of hostilitie 
he will forthwith introduce a compulsory scheme of insurance 
to insure the homes and property of the people of this 
eountry. 

THE CHANCELLOR OF THE EXCHEQUER (Sir .fohn Simon 
As already stated to the House, the Government after full 
investigation reached the conclusion that war risks to property 
on land in this country are not an appropriate subject) for 
insurance, that is, for the payment of graduated premiums 
on the one hand and an undertaking to compensate in full 
on the oth They have, however. under active consideration 
a plan for eventual compensation to the limits and under the 
qualifications which might) be laid down when the actual 
extent of the damage was known, and | hope that it may be 
possible to make an announcement regarding it very shortly. 

Mr. Kirnkwoop: As [ put the same question to the Chan 
cellor of the Excheque when this matter was raised before, 
may | ask, does that reply mean that, not only property but 
the lives ; nd limbs of those whe happer to be destroyed on 
maimed as a result of bombing and other measures, will b 
included in this compensation 

Sir J. Simon: Of course that is a separate question, but 
it is at least as important. and it has not been put behind the 
question on which T have answered. 

Mr. Raprorp: Will it not be possible to take out Lift 
insurance on the ordinary lines which will include any risks 
which may supervene ? 28th September. 





RE-OPENING OF THE LAW COURTS. 
SERVICE AT WESTMINSTER ABBEY, 
WEDNESDAY, 12TH OCTOBER. 

On the oceasion of the re-opening of the Law Courts a 
Special Service, at 11.45 a.m... will be held in’ Westminste: 
Abbey, at which the Lord Chancellor and His Majesty 
Judges will attend. 

Sarristers attending the service must wear robes, \ll 
should be at the Jerusalem Chamber, Westminster Abbes 
(Dean’s Yard Entrance), where robing accommodation will 
be provided, not later than 11.30 a.m. 

The South Transept is reserved for friends of Members of 
the Bar, and a limited number of tickets of admission are 
issued ; two of these tickets will be issued to each Member 
of the Bar whose application is received by the Seerctary of 
the General Council of the Bar, 5. Stone Buildings, Lincoln 
Inn. W.C.2,. not later than Monday, 10th October. 

No tickets are required for admission to the North Transept. 
which is open to the public. 
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THE LAW SOCIETY AT MANCHESTER. 


ANNUAL PROVINCIAL MEETING. 


[By our SpectaL Representative. | 


Tue Law Society held its 54th provincial meeting at 
Manchester from Monday, the 26th, to Thursday. the 
29th September, as the guests of the Manchester Law Societ y: 
On Monday evening the Lord Mayor and Corporation invited 
the President, Council and Members of The Law Society, 
and ladies accompanying them, to a reception in the Town 
Hall. The guests were received by the Lord Mayor, Alderman 
Sir William Kay, and the Lady Mayoress, Miss Florence M. 
Grime. 

On Tuesday morning members assembled in the Lord 
Mayor’s Parlour in the Town Hall, where the business of the 
meeting was conducted, and were welcomed to the city by 
the Lord Mayor. He was particularly glad, he said, 
at the remarkable coincidence of the visit of The Law 
Society with the centenary celebration of the city. He hoped 
that the conference would unite the Society more than ever 
in the unity which was the only way to succeed. He only 
wished that this were the outlook on international affairs. 
Nevertheless he was quite confident that common sense would 
prevail at the finish and that members would be able to disperse 
and go to their homes feeling that their visit to Manchester 
had helped in no little way to bring about many friendships 
and better understanding of one another. Manchester was 
very happy to see them and to give them a hearty welcome. 

The President, Mr. William Waymouth Gibson, thanking 
the Lord Mayor and Corporation for their welcome, said that 
from the experience The Law Society had already had of the 
city’s hospitality he was sure that they could look forward, 
o far as the efforts of the Corporation were concerned, to a 
very successful visit. Other factors were beyond their control 
and that of the Society. Nevertheless, they were extremely 
indebted to the city for its hospitality of the evening before, 
and for the gexral arrangements which had been made for 
the comfort of members. . 

The President delivered his inaugural address (reported in 
full at p. 784). He expressed regret at the retirement from 
the Council of Sir Richard Pinsent. after a membership of 
thirty-two years, and congratulated Sir Francis Smith, the 
retiring President, on his knighthood. He said that Sir 
Edmund Cook, the Secretary, had unfortunately not been 
fully restored to health and the Council reluctantly realised 
that he would have to resign his office next July. In the 
meantime his advice and knowledge would be available for 
the Council and its committees. Mr. Gibson touched on the 
new Administration of Justice (Miscellaneous Provisions) 
Act, the Evidence Act and the Coal Act, all of which affect 
lawyers im some way or another. He dealt also with the 
offering of so-called free conveyances, the establishment of 
minimum seales, collateral security on building society 
mortgages, and law reform. 

The remainder of Tuesday morning was occupied, in 
accordance with the procedure commenced last year, with 
a& private discussion of the work of the Council. After lunch 
Mr. G. Ff. Littler (Manchester) introduced a paper on ‘* The 
Objects and Scope of the Hire Purchase Act, 1938.” He 
pointed out that the Act, in adjusting the inequality of the 
bargaining power of the parties, followed such well-established 
precedents as the rules of equity concerning foreclosure and 
the provisions of the Moneylenders Acts and the Industrial 
Insurance Acts. He suggested the modifications which he 
considered necessary in the forms now used, and declared 
that the Act was a good one. He thought it a pity that the 
court's powers should depend so much on the judge’s discretion, 
but found it difficult to think of a satisfactory alternative. 

Not long ago the Rule Committee decreed that actions 
in Which there is a claim for possession of freehold or leasehold 
property forming a security for the payment of any principal 


or interest must be brought in the Chancery Division. Such 
actions had previously been brought in the King’s Bench 
Division, almost invariably by a specially endorsed writ 


under Ord. XIV. Mr. J. B. Leaver (London) contributed a 
study of the effect of these new rules on the right of mortgagees 
to possession of mortgaged property. Tle could not agree 
that the transfer of these actions to the Chancery Division 
had been a success, and hoped that the procedure would be 
accelerated to make it comparable with the previous procedure. 


The banquet was held at the Midland Hotel, and a report 
of the speeches is printed at p. 798 of this issue. 

On Wednesday morning Mr. Geoffrey CC. Bosanquet 
(London), opened a discussion on the Inheritance (Family 
Provision) Act, 19388, and generally on restrictions on testamen- 
tary disposition. He showed that the Act is no novelty, for as 
long ago as the twelfth century the widow or children of « 
deceased testator could obtain a writ claiming to have allotted 
to them a reasonable part of the estate. At first this was a 
common law writ, but the custom grew up in several places 


of allowing free disposal of estates by will: this custom 
became general and the right of the widow and = children 


was itself degraded to a local customary one, and was late 
extinguished by various statutes. The new Act provides a 
right not only to the family but also to dependants, and is 
in many other ways different from the old law. Mr. Bosanquet, 
while admitting that it did not go as far as some would wish. 
regarded it as a wise move. 

Mr. F. G. Jackson (Leeds) explained the latest development 
in the long and tangled history of rent restriction : the Rent 
Act, 1938. Five years ago at Oxford. in a paper on the 
1933 Act, he expressed the doubt, in spite of the wording of 
that Act, whether it would really cease to operate this year ; 
he has been a true prophet. The new Act weights the scales 
of justice still further against the property-owner. Mr. Jackson 
summarised its chief provisions most lucidly and showed. their 
relation to the present law. 


Mr. J. EK. Allen-Jones (Manchester) introduced the last 
discussion, on legal aid for the poor. On paper, he agreed. 


all is well for the poor person accused of a crime. — In practice 
the legal provisions are little used, and he finds that justices, 
though well aware of the value of legal aid, are disinclined to 
grant it to prisoners appearing before themselves. Assistance 
under the Poor Persons Procedure is much more effective 
and further reaching. The Poor Man’s Lawyer Association 
is doing excellent work in London and twelve other large 
towns, but not expanding, and Mr. Allen-Jones pleaded for 
its extension, in view of the great demand for its services 
which exists where they are provided. He explained the 
system of legal aid used in Sweden and advocated the 
establishment of State bureaux in a few important centres 
as a beginning. 
The following 
Mr. W. W. Gibson 
Mr. R. F. W. Holme 


members of the Council were present : 
(Neweastle-upon-Tyne}e President. 
(London), Vice-President, Mr. R- 
Armstrong (Leeds), Mr. W. A. Coleman (Leantington Spa), 
Mr. W. C. Crocker (London), Mr. F. J. F. Curtis (Leeds), 
Mr. E. Davies (London), Mr. W. Davies (Llanelly), Mr. B. H.- 
Drake (London), Mr. D. T. Garrett (London), Mr. L. S. 
Holmes (Liverpool), Mr. F. IL. Jessop (Aberystwyth), Mr. P. i. 
Longmore (Ilertford), Mr. W. EK. M. Mainprice (Manchester), 
Lt.-Col. S. T. Maynard (Brighton). Sir Charles Morton 
(Liverpool), Mr. W. R. Mowll (Dover), Mr. W. ©. Norton 
(London), Mr. F. A. Padmore (Manchester), Mr. A. EF. I. 
Pickford (London), Sir Reginald Poole (London), Sir Harry 
Pritchard (London), Mr. H. N. Smart (London), Sir Francis 
Smith (London), Col. W. M. Smith (Sheffield), Mr. Ff. Webster 
(London), Mr. I. D. Yeaman (Cheltenham), and Sir Edmund 
Cook, Secretary. 
ENTERTAINMENTS. 

of entertainments 


programme 
afternoon, 


Members found a lavish 
Tuesday 


awaiting them at Manchester. On 
after the business of the meeting, they were invited to attend 
an exhibition racquets match at the Salford premises of the 
Manchester Tennis and Racquet Club. A party were shown 
over the John Rylands Library, a recent but famous institu- 
tion. Its contents comprise 400,000 printed books, including 
the Spencer Althorp Collection, which is said to have been 
the finest private library ever brought together ; also unique 
collections of block books, incunabula and other rarities. 
The manuscripts illustrate the history of writing and illumina- 
tion in the principal eastern and western languages from 
1,000 B.C. to the present day. Another party saw Chetham’s 
Hospital and Library, which was established by a merchant 
in 1653 in a beautiful building then more than 200 years old. 
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The hospital is a boarding school for ninety boys of the city 
and district, and the library, one essentially for scholars, 
well provided with classical, historical and philosophical 
works. The section relating to local history includes many 
originally private collections of manuscripts. The ancient 
college buildings are a wonderful example of mediaval work. 

At the same time as the banquet was being held, the ladies 
were entertained by the Manchester Society to a reception in 
the same hotel. 

On Wednesday afternoon ¢ 
motor coaches to the Ringway 


iS 


number of 


\irport. 


members went in 
They inspected the 


works of the Fairey Aviation Company, and then took tea 
with the Airport Committee of the Corporation. This_ is 
the second airport the city has opened, and it can accommodate 
the largest and fastest types of machines. — [t is being equipped 
for use at night and in bad weather. and by the late autumn 
it is to have a complete night-lighting system which will 
provide a fog-line over 1,300 yards long. Large service 
buildings have already been erected. Those members who 


wished were taken up for short flights and a number took 


advantage of the opportunity. 
\ party were driven out by the new Princess Parkway 
to see the Wythenshawe Housing Mstate, which is nearly 


1.000 acres in extent and is being developed as a daughter 


fown, both by the Corporation and by private rprise. 
\ belt of agricultural land is to be reserved round the estate 
and to be used largely for intensive cultivation to supply 
the town. Three parkways—-main roads with belts of park 
land om each side we being constructed, and the Princess 
Parkway is nearly complete. Many woods and spinneys are 
reserved as private open spaces throughout the estate. The 
plan pron ides for a civie centre with schools, librari« baths 


and municipal buildings. Definite shopping centres are laid 


out in various parts. 

Those who preferred not to go so far afield had = an 
opportunity of seeing Allied House, the Manchester head- 
quarters of Allied Newspape rs. Ltd. It is said to be the 
greatest newspaper office in) Europe, and produces over 
10,000,000 copies a week. Kvery week-end it prints and 
sends out complete editions of five daily and two Sunday 


and 


richester 


of the premises, 


Brening Chroniel 


hnewspapet Vembers saw whole 
that dav’s edition of the Mi 


pravitiyy 


through its various stages. A fourth party was shown over 
the Haworth Cotton Mills in Salford, and given tea afterwards 
at the Peel Park Museum and Art Gallery by the Mavor and 
Mavoress of Salford, Councillor and Mrs. Arthur Millwood. 


In the evening the University of Manchester held : ption 
and dance, during which the Chancellor, the Karl of Crawford, 
conferred the degree of LL.D. honoris causa upon Sir Edmund 
Cook. ‘vy of The Law Society, and Mr. F. A. Padmore, 
president of the Manchester Law Society. 

There several excursions on Thursday. 


secrete 





was also a choice of 


One party went in motor coaches to the terminal docks of the 
Manchester Ship Canal and were taken down the canal in a 
tender to Runcorn, where they were given bunch They 
continued their journey down to the Liverpool end in the 
afternoon, and returned by road. The canal is 354 miles 
long and includes quays and docking systems over a large 
part of its length. It incorporates several rivers, and its 
level is maintained by four systems of locks. It is crossed 
by many road and railway bridges. but the most famous and 
remarkable bridge over it is the swing aqueduct at Barton, 
which carries the Bridgewater Canal. The swinging section 


weighs 1.450 tons when it is full of water. All bridges are a 


clear 70 feet above the surface of the canal. 

Another excursion party went through Bolton, and then 
by way of contrast over the moors to Preston, and then on 
through agricultural country to Lancaster. There the 


visitors saw the castle and had lunch, and afterwards the 
the high 


eround atl 


motor coaches took them on through 

the Pennines to the Trough of Bowland, a pass two mile long 
through the Fells of sjowland Forest, on the Yorkshire 
border. The party stopped for tea at th Vooreock Inn, 
nearly 1.200 feet about sea-level on Waddington Fell. The 


homeward route led through Clitheroe, with its Norman 
castle, and Whalley. with its ruined abbey. 

A third party went out to the Wythenshawe Estate and 
past the Ringway Airport into Cheshire, where they passed 
through historic villages such as Knutsford and Great 
Budworth. At Chester the visitors were the guests of the 


Chester and North Wales Incorporated Law Society, merabers 
of whom showed them the cathedral and entertained them to 
lunch, where the Mayor of Chester, Alderman George Barlow, 
divided 


offered them a civic welcome. After lunch the party 
according to choice and saw the Roman Walls and the ancient 
and modern sights of the town. 

In the evening members attended a performance of ** The 


’s Theatre, given 
number of 


Burgomaster of Stilemonde ” at the Prince 
by Sir John Martin Harvey and his company. <A 





Hiembp 


Manches r Lawy 


' 1 


the 
autumn meeting 


competitions of 


th 


ook part 
s’ Golfing Society at 


volling 


on Friday. 
THe PRESIDENT’S ADDREss. 
Mir. W. W. Gipson, B.A... LL.M... the President, delivered 
the following address : 
[.—PRELIMINARY. 


other events, by 
Sir R. A. Pinsent. Bart.. 
yredecessor, Sir Francis 
Society’s Secretary. 


as been marked, amongst 
mm the Couneil of 
Knighthood on my 


} 
in the health of t 


The past vear |} 
the 
the bestowa 
Smith. a bre 


retirement fre 
lofa 


akdown he 


Sir KE. R. Cook, and the retirement of its Assistant Secretary. 
Mr. Hl. Kh. Jones. 
Sir Richard Pinsent was the Nestor of the Council, and 


during his membership of thirty-two years he rendered service 
of inestimable value to it and to the profession. His colleagues 
parted from him with deep regret and will long miss his wide 
knowledge, ripe experience, wisdom, balanced judgment and 
unfailing courtesy and kindliness. 


The interests of the Soci tv were safeguarded with zeal 
and dignity by Sir Francis Smith during his term of office 
as President, and the honour which [His Majesty conferred 


upon him was regarded well deserved tribute to the 
work done by him for his professional brethren during that 
period and m preceding 

Sir Edmund Cook was unwell when he went to the Provincial 
Meeting at Exeter vear and after it he became ill. 
His ree was incomplete and in January last the Council 


ny Vears. 
ago, 


very 





sent him to South Africa. He returned in April last and, 
although not fully restored to health. he resumed work. 
For five weeks he struggled on and was then ordered rest 
and a change of scene. They did not entirely rid him of the 
insomnia from which he had been suffering, and the Council 
verv reluctantly realised that his yvears of devoted and 


strenuous labour for the Society and the profession had told 


so heavily on him that it would be necessary for him in the 
near future to resign his office. 

Arrangements have therefore been made by which Sir 
Edmund will retire next July. when he will have’ been 
Secretary for a quarter of a century, and in the interval. 
although he will be relieved of the burden of work and 
responsibility. his advice and the benefit of his experience 
and unique knowledge of the affairs of the Society will be 
available for the Council and its Committees. 

IT expect to have the opportunity at the Annual General 
Meeting in July. 1939. of attempting to pay an adequate 
tribute to Sir Mdmund’s services. T will end my reference 
to him her by assuring him that the Society is delighted 
that he is to receive from the University of Manchester the 
degree of L.1..D). honoris causd, 

Mr. Jones. who came to the Society in 1913, was made 
Assistant Seeretary in July, 1914. and has been Clerk to 
the Disc iplin wy Committee since July. 1926. Tn both 
capacities he did excellent work, and it is a misfortune for 


gave notice last 
cessation of Sir 
Mr. Jones 


the Society that his retirement. of which h 
autumn. should have coincided with the 
Edmund Cook’s active labours. The Council wish 
many years of health and happiness. 


Mr. T. G. Lund, who was appointed Joint Assistant 
Seeretarv in November, 1937, and has now become Assistant 
Seerctary. has discharged the burden of extra work thrown 


upon hit 
] 


n in the past year to the complete satisfaction of the 


Counci 


The University of Manchester has resolved to confer the 


degree of Lh... honoris causd on Mr. Padmore, who has 
worthily represented Manchester on the Council as an 
extraordinary member since 1928 and has displayed great 
interest in legal edueation both as member of the Legal 
Kdueation Committee and in Manchester. Mr. Padmore 


is this vear for the second time the President of the Manchester 
Law Society. We congratulate him heartily on both these 
honours and that Society on having attained its centenary. 

T now pass from persons to things. 

IT.—- LEGISLATION. 

The Ad: iinistration of Justice Miscellanes Provisions) 
Act. the Evid: Act and the Coal Act all contain provisions 
affecting | 
The tdministration of Justice 
ict. 
This 


LS 
nes 
wwvers. 
(A) Viscellaneous Provisions 
Act’ provides (inter alia) for (1) the appointment of 
legally qualified chairmen and deputy chairmen of Quarter 
Sessions, (2) the extension of the jurisdiction of Quarter 
Si and other matters relating to those Sessions. 
(3) amendment of the power to cancel Assizes and amend- 
to committal to Assizes Quarter Session 


sS10ONS 


ments 
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(4) amendments as to proceedings on the Crown side of the 
King’s Bench Division, and (5) extension of the jurisdiction 
of County Courts and their Registrars. 

The persons eligible for appointment as legally qualified 
chairmen and deputy chairmen of Quarter Sessions are 
persons who are or have been barristers or solicitors of not less 
than ten years’ standing, having such legal experience as to 
qualify them in the opinion of the Lord Chancellor to act as 
chairmen or deputy chairmen of Quarter Sessions. Appoint- 
ments are to be made by His Majesty on application by 
Quarter Sessions and after recommendation by the Lord 
Chancellor. 

As to County Courts, their jurisdiction in actions of contract 
or tort or for money recoverable by statute has been increased 
from £100 to £200 instead of to £300, the figure in the Bill as 
introduced and that advocated by the Council, subject to the 
right of the defendant, where the amount claimed exceeds 
¢100 but does not exceed £200, to have the action transferred 
to the iligh Court, and power has been conferred on the Rule 
Committee to make a rule authorising the Registrar to hear 
and determine proceedings other than actions, and any actions 
in which the defendant fails to appear at the hearing or admits 
the claim, and, on the application of the parties and by leave 
of the Judge, any actions in which the sum claimed or the 
amount involved does not exceed £10, instead of £20, the 
ligure in the Bill as introduced and that advocated by the 
Council. 

When a suitable opportunity occurs, representations 
will be made for the increase of the figures of £200 and £10. 
(B) Hvidence Act. 

This Act, of which the author was Lord Maugham, contains 
provisions for admission of documentary evidence as_ to 
facts in issue in any civil proceedings where direct oral 
evidence of those facts would be admissible, as to the weight 
to be attached to statements rendered admissible as evidence 
by the Act, as to proof of instruments for the validity of which 


attestation is necessary and as to presumptions in cases of 


documents proved or purporting to be not less than twenty 
years old. 

The Act came into operation on Ist September. It is 
expected that it will shorten the hearing of actions, but 
it will probably be some time before it will be possible 
to decide whether it has fulfilled that expectation or not, 
and in some quarters doubts are entertained as to the wisdom 
and practicabuity of its main provisions. 
¢) The Coal Aet. 

A feature of this Act of peculiar interest to conveyancers 
is the highly ingenious use made of an assumed contract 
and conveyance in connection with the future transfer, 
by virtue of the Act, of coal royalties to the Coal Commission. 

It may also be remarked that although solicitors who 
have acted for royalty owners will lose work in consequence 
of the transfer, yet for about four years they will have a 


certain amount of work to do in connection with proof of 


ownership of coal and valuation of their clients’ royalties. 
Ifl.—DEFALCATIONS BY SOLICITORS. 

This topic was exhaustively reviewed by my predecessor 
at the Annual General Meeting on the 8th July last, and 
directly afterwards a communication was sent to every 
practising solicitor stating the decisions of the Council. 
Since then, Counsel has been instructed to draft a Bill to 
deal with the matters requiring legislation and a joint com- 
mittee of representatives of the Finance Committee and 
representatives of the Professional Purposes Committee 
has been set up to consider questions arising on the formation 
of legal and accountancy departments by the Society, and 
this joint committee will meet after the vacation. 

Steps have been taken to secure the circulation to all 
Provincial Law Socicties of lists of persons proposing to 
enter into articles of clerkship, and, if and when statutory 
authority has been obtained, lists of solicitors proposing 
to take articled clerks will also be circulated to those societies. 

[V.—CONDITIONS OF SALE OFFERING FREE CONVEYANCES. 

The practice of offering so-called free conveyances has 
caused much heart-burning in the profession and trouble 
to the Council. It leads to under-cutting and tends to 
deprive solicitors of work from clients to whom the offer 
of a free conveyance is made and to concentrate that work 
in the hands of the solicitors for the landowner and the 
builder. 

The practice has also become little short of a public evil. 
Purchasers believe, as they are intended to, that the vendors 
are paying their legal charges for them or that they have 
none to pay, and they do not realise that a sum for their 
legal charges is included in the price. This is hardly honest 





trading, and it is a system to which some of our alert and 

public-spirited legislators might well devote attention. 

It will be remembered that on the 22nd May, 1936, the 
Council adopted a report of the Scale Committee on this 
subject and that soon afterwards a statement of the effect 
of this report was published in the ** Gazette,’ and that 
at a special general meeting of the Associated Provincial 
Law Societies on the 9th July. 1987, a resolution was 
unanimously carried requesting the Council to revise the report 
by adding to the principles there laid down, to which in their 
opinion all conditions and contracts should conform, certain 
points specified in the resolution. 

This resolution has been undergoing careful and sympathetic 
consideration by the Scale Committee, which prepared 
a supplementary report, and also by the Professional Purposes 
Committee, and a special committee consisting of representa 
tives of both committees was subsequently appointed to 
consider the subject. This special committee has decided 
that it cannot usefully proceed until the sub-committee of 
the Professional Purposes Committee appointed to deal 
with the question of minimum scales has hit upon some 
definite conclusion that has proved acceptable to the Council, 

V.—MINIMUM SCALES. 

At the Provincial Meeting at Exeter a year ago resolutions 
were passed : 

(A) That the Council be recommended urgently to take 
into consideration the desirability of establishing a general 
minimum scale ; 

(B) That the Council be invited to consider the formula- 
tion of a practice rule to the effect that breach of a rule 
or scale laid down by a Provincial Law Society shall be 
prima facie evidence of professional misconduct. 

On the 22nd October, 1937, the Council referred these 
resolutions to a Sub-Committee of the Professional Purposes 
Committee for consideration. The Council also referred to this 
Sub-Committee the following resolutions passed at a meeting 
of the Associated Provincial Law Societies held on the 
10th December, 1937 : 

“That it is desirable 

“1. To encourage the setting up of local prevailing 
scales whereby solicitors in a locality agree that they 
will not do work under an agreed rate for any person. 

‘© 2. To standardise as far as possible such loeal scales 
both as to amount and conditions. 

‘3. To avoid any overlapping of districts. 

‘4, To agree upon the method of defining areas, 
such as County, Urban or Rural districts, City or Borough 
Boundary.” 

On the 8th April, 1938, the Sub-Committee presented 
a report and a minority report to the Council which decided 
to forward copies of them to the Master of the Rolls for his 
informal opinion as to whether there is power to make rules in 
either of the forms suggested in the reports and whether in 
principle he would be prepared to approve rules in such form 
as was recommended in one or other of the reports, and the 
Council also decided that, when the Master of the Rolls had 
expressed his views, both the reports should be, reconsidered 
by the Committee and, if necessary, combined in one report 
to be submitted to the Council again. 

An interview with the Master of the Rolls took place on 
the 2nd May, 1938, and on the 27th of that month the Council 
considered an interim report from the Committee, and 
resolved that it is desirable to enforce minimum scales of 
charges laid down by the Provincial Law Societies, provided 
proper safeguards are included in the rules, and that the 
matter be referred back to the Professional Purposes 
Committee for further consideration and report. 

The Sub-Committee has had several further meetings and 
conferences, and is having prepared amendments to the 
draft rules which had been drawn at an earlier stage. The 
draft rules embodying these amendments will be considered 
by the Sub-Committee after the vacation. 

The drafting of the rules as to and exceptions from minimum 
seales is a matter of the greatest difficulty and during the 
year the Council and its Committees have considered it) on 
about thirty occasions. 

VI.—BvuILDING SOCIETIES : COLLATERAL SECURITY ON 

PERSONAL HSTATE. 

In recent years it has become increasingly common for 
Building Societies to take as collateral security for mortgages 
on real or leasehold estate mortgages or charges on personal 
estate other than leasehold. From my experience of this class 
of collateral security which is met with in varying forms, it 
would seem that a word of warning about it will not be out 
of place. 

By s. 13 of the Building Societies Act, IS74, the object of 
Building Societies is defined as being to raise by the sub 
scriptions of the members a stock or fund for making advances 








786 THE SOLICITORS’ JOURNAL. 


October 1, 1938 








to members out of the funds of the Society upon freehold, 
copyhold or leasehold estate by way of mortgage. 

The Jeading case on the subject. is Sheffield and South 
Vorkshire Building Soc iely Vv. Aizelwood (1890), 44 Ch. D. 412. 

lt was there suggested that any security over personal 
estate taken by a Building Society collateral to a mortgage 
of freehold or leasehold property to it is invalid, and that 
if it were taken the mortgage would be vitiated, but that 
view was rejected. Mr. Justice Stirling said that if the 
circumstances of a borrower were such that lus personal 
covenant was without value, the Building Society might 
take a personal guarantee from a third party or a charge 
on some readily available pure personal estate. 

The benetit so obtained must. however, be purely collateral, 
and the validity or propriety of the transaction was to be 
tested as if mo such ingredient entered into it. If there were 
no freehold or leasehold estate comprised in the security or 
if the estate so comprised were merely nominal or its value 
out of all proportion to the amount advanced, the transaction 
was beyond the powers of the Society and invalid, but where 
the borrower offered as security such estate to a substantial 
extent, an advance was within the powers conferred by the 
\et of IS74 and the Society must determine what amount 
may be properly advanced and that they must decide having 
regard solely to the nature and value of the freehold, copyhold 
or leasehold estate offered to them and without reference to 
the solvency of the borrower or the worth of any personal 
estate he may be willing to throw in by way of security. 

\ collateral security in which it was recited that the 
normal amount the Society would advance on the property 
which was valued at £520 was, say, £480, and that in con- 
sideration of it advancing an extra £20 the borrower or some 
one at his request gave the Society a charge on preference 
shares of the Society or other personal estate, would, 1 submit, 
be invalid. I believe that many of the forms of collateral 
security on personal estate which are in common use are 
invalid and must have been prepared in ignorance of the 
legal position or under @ misapprehension of the law. 

There is, 1 understand, a possibility of a case coming 
before the Court at an early date in which a ruling on the 
matter may be given. The principles enunciated by 
Mr. Justice Stirling in the case cited will no doubt then 
come under review, 

VIl.—-Law Rerrormn. 

Although it may savour of imdulying in the 
pastime of tilting at windmills, T propose to supyest some 
changes in the law or in its administration which seem to 


pleasant 


me to be desirable. 
(A) The Doctrine of Common Employment. 

It is time that this artificial rule of law, which is based 
on a legal fiction palpably false in modern industry, was 
abolished, 

Vurriage 


Wives’ Costs of 


(B) Payment by Husbands of 
Settlements. 

This hoary relic of the past, dating from the days when a 
Woman's property vested in her husband on their marriage, 
is a custom that has the force of law but has only its antiquity 
to recommend. it. 

This too should be abolished. 
(C) Law of Licensing. 

Teetotal fanatics should, like 
companies, be incligible to sit as licensing justices. 

The requirement that granted in cities and 
county boroughs by the licensing justices at Brewster 
Sessions must come up before the tull bench of magistrates 
for confirmation is bad and leads to the scandal of magistrates, 
who seldom or never appear on the bench, making a point 
of turning up in force at the confirmatory mecting where there 
is little doubt that most of these whipped up justices vote 
against confirmation. 


shareholders in’ brewery 


licences 


(1) Quart r Sessions. Recove ry of Costs. 

it is an anomaly that Courts of Quarter Sessions have no 
powers as to recovery of costs and that a successful appellant 
or respondent who has been awarded costs against a respondent 
or an appellant must sue in the County Court or the High 
Court for the costs, instead of being able to issue execution. 
(e) Reform of the Courts. 

(1) The Judicial Committee of the Privy Council should 
be the final Court of Appeal for the Kmpire beyond the Seas, 
Northern Ireland and Scotland. 

(11) The House of Lords should be deprived of its functions 
as a court of law. 

(11) The Court of Appeal should be reconstituted in at 
least four divisions of three judges each and should form 
the final Appeal Court for all civil and criminal appeals from 
kengland and Wales. 


} 





The somewhat unexpected announcement a few weeks 
ago of the constitution of a third Court of Appeal is a welcome 
step, but it does not go far enough. 

(iv) The King’s Bench Division.—All Divisional Courts 
should be abolished, Admiralty business should be transferred 
to it from the Probate, Divorce and Admiralty Division and 
be linked with the Commercial Court. 

No reform of the courts will be satisfactory unless it does 
away with the present delays and arrears in the King’s 


Bench Division, and one essential is that the number of 


Judges of that Division should be further increased so as to 
ensure all cases in London and at Assizes being dealt’ with 
without delay and without recourse to the appointment of 
Commissioners of Assize. At least one spare judge should 
always be available in case of illness or special pressure of 
work either in London or at Assizes. 

The extra cost involved would be counterbalanced by 
greater expedition in disposing of the lists, and it is possible 
that with fewer delays in future the number of cases might 
increase. 

(V) Probate work should be transterred from the Probate, 
Divorce and Admiralty Division to the Chancery Division. 

(v1) The Probate, Divorce and Admiralty Division should 
retain only matrimonial causes and should be called the 
Divorce Division. 

(vil) The County Courts should be reconstituted as district 
courts of the High Court. 

The jurisdiction of the County Courts in contract and tort 
and as to money recoverable under statute should be increased 
to £300. 

The jurisdiction of County Court Registrars in small debt 
cases should be increased to £20, subject to a right of appeal 
to the judge on a point of law. 

(vill) Circuit System.—-Assizes should be 
as a general rule, with power as now for an 
cancelled if there are no cases. 

King’s Bench Judges should go on 
three months continuously. 

Only Judges should hold Assizes. The frequent appoint- 
ment of Commissioners of Assize indicates that the number 
of Judges of the King’s Bench Division has been inadequate. 
There has never been any reserve for illness. The interests 
of justice demand a further increase in the judicial strength 
of this Division. It must be such as will not only ensure 
an adequate supply of Judges to go on Circuit but will also 
be ample to carry on the work in London without the delays 
and arrears which have been and are so detrimental to the 
public and to a lesser extent to the legal profession. 

Understafling in business is unsound. The Law Courts 
exist to carry on the business of administering justice. ‘That is 
one of the highest duties of the State. Under-manning of 
the judiciary is therefore not only unsound but anti-social. 

The proposal which finds favour in some quarters that 
what is needed in the King’s Bench Division is a busines: 
manager, is, in my belief, misguided, and would if adopted 
do far more harm than good. 


VIII.— PROVINCIAL 


held quarterly 
Assize to be 


Assize for at least 


REPRESENTATION ON THE COUNCIL. 

The system of representation of Provincial Members 
on the Council was adopted many years ago and in thy 
interval circumstances have altered. The scheme has 
recently been criticised adversely. Proposals for its amend 
ment would naturally come from the Associated Provincial 
Law Socicties and that body has not submitted any such 
proposals to the Council. As the Council has so many 
important and difficult matters on hand this year [ trust 
that that body will not until later impose on them the burden 
of dealing with this subject. 


[IX.—OvuR PROFESSION, 

“*'The best editions of the best authors.’ 
my tools of trade. A lawyer without history or literature 
is a mechanic, a mere working mason; if he possesses some 
knowledge of these he may venture to call bimself an 
architect.’ 

In ** Guy Mannering ”’ these words are put into the mouth 
of Colonel Mannering by Sir Walter Seott, whose fame a 
a novelist has somewhat overshadowed his reputation a 
a lawyer. 

“The essential difference between a 
trade is that a man may embark in trade to see what le 
can get out of it, but the spirit that calls a man to a pro 
fession should be the desire to contribute something to its 
tradition and achievement and to leave behind him not 
fortune but a memory.” 

This passage is taken from ‘** Practice at the Trish Bar,’ 
by Mr. Sergeant Sullivan, K.C. 

The two quotations set before us a high ideal. 
Sergeant indeed might be taken to mean that 


These ane 


profession and a 


The learned 
aman ought 
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not to enter a profession merely for the sake of earning his 
living. But that is in these days the reason why most 
solicitors have become lawyers. [T hold that a solicitor 
may rightly make carning his daily bread his object, but 
that he should strive to uphold the honour and the dignity 
of a great profession and should regard it as better to leave 
behind him the memory of a well-spent life than much fine 
gold. Money may be a necessary evil, but it is not everything. 

I would also put in a plea for the study of the history and 
antiquities of our law. Tm my judgment no can be 
considered a finished lawyer, hardly even an educated man, 
unless he has aequired a competent knowledge of the origins 
and development of our legal system. Tn other words 
a solicitor should be a seholar. 

A vote of thanks to the President for his address 
proposed by Mr. ff. A. PADMORE, President of the Manchestet 
Law Society, seconded by Mr. G. Kk. Castrie, President of the 
Liverpool Law Society, and carried unanimously. 


one 





Was 


ae, G. F. (Manch the following 


paper : 


LAUTTLER read 


‘ster) 


THe OBJECTS AND Score or This Hire-PURCHASHE AcTr, LORS. 
The new Hire-Purchase Act which has just received the 
Rtoval Assent was, as most people know. introduced late 


last year Into the Flouse of Commons by Miss Ellen Wilkinson 
as a Private Membe: Bill. It was originally considered 
by a committee which ineluded social workers such as Dr. J. J. 
Mallon, the Warden of Toynbee Hall, Mr. Watkins. a London 
Solicitor, and Sir Harold) Bellman, the Building Society 
authority, and was approved in its draft form by the Hire 
Purchase Traders Association. It is designed to mitigate 
veral Which have crept the system of hire 
purchase trading in this country. 

Although hire 
ispicion by many 


abuses into 


with 
le nal 


is still regarded 


trading 
people, and although it 


purchase 


does in fact 


itself! to abuse by over-keen salesmen or over-optimistic 
buyers, it is clear that the system is of the greatest importance 
in the modern commercial life of this country. More recent 


even mn its developru nt than another great system by means 
of which property is sold on credit, the lending of money 
by Building Societies, trading has vrown 
the Kxact figures 


hive purchase 





tonishing extent. 


nce war to an a are 
unobtainable, but the tlire Purchase Traders Association 
estimate that every year no fewer than four million hire 
purchase agreements are entered into and that 50 per cent. 
of all sales of motor cars, furniture and wireless sets and 
iW per cent. of jewellery sales are now effected by means 
of this system. In addition. of course, very wide use of 
hire-purchase agreements is made in connection with the 
sale of agricultural livestock and implements, bieycles and 


various types of machinery. 

\s on the hire-purchase system are generally to 
people of limited means, it ts perhaps inevitable that in a 
proportion of cases difliculty hould arise becaaus 
have miscalculated their means or ove 
have effect« dl sales of articles particularly household articles 

to people who are not really in a position to pay for them. 
Krom the trader’s point of view there is serious risk of Loss 
of this nature as, however desirable it may bi 
it is almost impossible in practice for him 


\ 


3 sales 


purchasers 


zealous salesmen 


In transactions 
{ 


for him to do so, 


to be sure in every case that the purchasers of his goods can 
really afford them. This risk naturally increases if the 
trader, perhaps in his search for new markets, allows his 
methods to become at all lax. Naturally in these circum 


lawyers have been asked in preparing forms of hire 
purchase agreements to protcet the seller's interests, and 
they have now suceceded in evolving forms of hire-purchase 
agreement in which there is displayed a high degree of 
ingenuity and skill in attaining this object. Under a very 
large number of such agreements the seller is the firms 
Which exist to finance the sales on hire-purchase of small 
traders, and it is not therefore i to find that the 
modern form of hire-purchase agreement is also designed to 
reduce the Liabilities of the seller (e.g@., for any defects in the 
soods sold) to a minimum. 

Hitherto this process assisted because the law 
allowed virtually complete freedom to all parties to 
wree to such terms in velation to a hire-purchase transaction 


Stances 





one of 





SUPpPrisin 


hes been 


has 


as they may think suitable. For some years, however, it 
has been increasingly obvious that the average purchase 

on the hire-purchase system is not by any means in as 
favourable a position as the seller to drive a fair bargain. 
rhe difference is that the seller bas the money required to 


the result the 


COLTS 


finance the sale and the buyer has not. In 
buyer in the majority of cases submits. as a matter of 
to signing the agreement which is placed before him 
any criticism, perhaps without even reading it, and the seller 


Wilhou 








has everything in his favour that the skill of his advisers can 
}! Cure hhitn. 
The new Act is 


adjust. this inequality in 


for 
seeks to 


and 
the bargaining power of the parties 


based on a recognition of, 


to a hire-purchase transaction, In doing so the Aet follow 
well-established precedents. It is many years since courts 
of equits began to grant relief to borrowers of money on 
mortgage against the hardship brought about by a literal 


lemmption under the mortgage 
times provisions such as those 
Moneylenders Acts and the | Tndustrial 


are obyviousiy designed to secure people of 


enforcement of the terms of i 
deed. while in 
found in the 


Assurance Acts 


Priore recent 


small means or otherwise hampered by lack of money from 
entermmye nto foolish or oppressive bargains. In Seotland 
the law with regard to hire-purchasc transactions, of which 


not exceed £20, has already (since 1952) been 


statute. 


the value doe 
regulated by 
the new Act 
inte operation on Ist January, 1959. 
hire-purchase agreements edit 
latter being defined to mean an agreement 
for under which the purchase price is 
payable by five or more instalments) are placed on the same 
footing, but the Act to apply to them only if the hire 
purchase price or total purchase price not exceed 
(a) in the case of Livestock £500; (db) in 

motor vehicle (including accessories) or 
or other railway rolling 
C100, 
It would 


of sales of 


Let us turn now to actual provisions of the 
which is to come 
Under s. 1 
(th 


sale ol 


! 1 »] 
nd ¢ Seale 
agreements 


, , 
the CroOOUS 


does 
the 
railway wi 
in any other 


case of a 
bro 
stock, £50; and (¢) in 
Case, 
from these figures that the greater part 
motor vehicles and machinery will not be affected 
by the new Act nevertheless the Act will apply to 
sales of second-hand motor vehicies and probably to 


furniture and 


appcar 


PELEQILY 
miost 
sales of household effects. 

useful safeguards for a buyer on 
It provides that he must be told 
‘ign and be supplied 
The « 
before 


Section 2 secures 
the hire-purchase system. 
the price of the goods for cash and must 
with a copy of the hire-purchase agreement. 
price is to be stated to the buyer in’ writing 
agreement is signed, but, where the buyer inspects the 
ov like goods, the attachment of a ticket or label showing 


some 


ish 
the 


goods 


the cash price, where the buver selects the goods from a 
catalogue, price list’ or advertisement, a clear statement 
therein of the cash price, will be sullicient to comply with 
the section. There must also be a note or memorandum 
of the agreement signed by the hirer and by or on behalt 
of all other parties thereto. From this it} would) appear 
that signature by an agent of the hirer is not permissible. 
The note or memorandunt: must contain (@) a statement 


of the hire-purchase price and of the cash price of the goods ; 
(6) particulars of the amounts and the due rode 
of ascertaining the due dates for payment of the instalments ; 


the sufficient to identify them: and (7) a 


dates or 


1 
(c) a list ol LYOOUS 


notice in the terms set out in the Schedule to the Act. Phi 
notice must be at least as prominent as the rest of the 
contents of the note or memorandum, and it may be 
summarised by saying that it informs the purchaser of hi 
right to terminate the agreement and of th restriction 
on the owner's right to recover the goods afler one-third 
of the purchase price has been paid which appears later 
in the Act. 

Kailure to comply with this section prevents the trader 
from enforcing the agreement or any right to recover the 
goods or any contract to guarantee the liabilities under 
the agreement, and also prevents the enforcing of any 


security given by the hirer or any guarantor for due payment 


of the instalments. There is, however, a proviso — that 
the Court may relieve against fathure to comply with any 
of these requirements, other than the fathure to have a nots 
or memorandum of the agreement, if the Court) considers 


it just and equitable so to do, 


Section 3 of the Act) contains similar provisions with 
regard to credit: sale agreements, bub the requirement of a 


note or memorandum does not apply unless the total purchase 


price exces ds AG a 


The experience gained from the working of the provision 
in the Monevlenders Aets with regard to borrowers being 
furnished with copies of their agreements, ete., will mo 
doubt) be useful in: administering the sections, 

Section 4 of the Act confers upon a hirer under a lin 
purchase agreement an absolute right to determine — the 
agreement om giving written notice to that effect to the 
person entitled to receive the instalments. If this right 
is exercised, the hirer must of course return the goods and 
he remains liable for any instalments then actually due 


from him, and, if he has not already done so, he must also 
pay half of the total purchase price subject to his being 
jirst credited for instalments due before determination. 
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\ smaller liability may, however, be specified in the agree- 
ment. The hirer also remains liable for damages for failure 
to take reasonable care of the goods, and the Act provides 
that, if the hirer determines the agreement under his statutory 
right to do so and then wrongfully retains possession of 
the voods after he has given notice of determination, the 
Court must in any action brought by the owner to recover 
possession of the goods from him order them to be delivered 
to the owner, unless it is satisfied that, having regard to 
the circumstances, it would not be just and equitable so to do. 

Most existing hire-purchase agreements provide for payment 
of # minimum sum by the purchaser in the event of his 
determining the agreement, and this mew provision is’ in 

ffect a limitation on the amount so payable. As originally 
drafted the Act provided for payment of not less than one- 
third of the total purchase price, but representations by 
traders as to the expenses incurred by them for transport, 
commission, etce., and the possibility of heavy depreciation 
in the value of many classes of articles, led to the alteration 
of the proportion to one-half. 

Section 5 renders void any provision in an agreement 
authorising an owner or any person acting on his behalf 
to enter upon any premises to retake possession of the goods ; 
any restriction on the right of the hirer to determine the 
agreement the imposition of any liability other than such 
as is imposed by the Act on the termination of the agreement, 
Whether such termination is by the owner or the hirer ; 
any provision constituting a person acting on behalf of the 
owner as the agent of the hirer; and any provision relieving 
an owner from liability for the acts or defaults of any person 
acting on his behalf in connection with the formation or 
conclusion of an agreement. This clause is very similar 
to the corresponding clause appearing in) the Scottish 
Hire-Purchase Act. 

Section 6 contains provisions enabling the hirer of goods 
under a hire-purchase agreement to obtain additional copies 
of the note or memorandum of the agreement and a detailed 
statement of the amount which has been paid and the amount 
which remains owing under the agreement. A fee of Is. is 
payable for the expenses of the owner, and if the owner fails 
to comply with a request. for such a copy or statement he may 
be liable to a fine and is also prevented from enforcing the 
agreement or any security given for payment of the 
instalments due under it while the default’ continues. 

Section 7 imposes on the hirer a duty to give information 
as to the whereabouts of goods at the request of the owner 
With a provision for a fine in default. 

Section 8 is likely to be of considerable importance. 
Hitherto hire-purchase agreements (not being contracts for 
sale of goods within the Sale of Goods Act) have not imposed 
upon the owner any statutory liability in the event of goods 
or the tithe of the purported owner being in any way defective, 
and in fact most hire-purchase agreements now contain 
a clause that no condition or warranty is implied therein 
as to the quality, description, fitness or otherwise of the 
voods. Under the new Act, however, in every hire-purchase 
agreement there is to be implied (whether or not there is an 
agreement to the contrary) 

(A) A warranty that the hirer shall have and enjoy 
quict possession of the goods ; 

(B) A condition that the owner shall have a right to sell 
the goods at the time when the property is to pass ; 

(Cc) A warranty that the goods shall be free from any 
charge or encumbrance in favour of any third party at 
the time when the property is to pass ; and 

(p) A condition that the goods (unless they are goods 
let as second-hand goods and the note or memorandum 
of the agreement made in pursuance of s. 2 of the Act 
contains a statement to that effect) shall be of merchantable 
quality, subject however to a proviso that, if the hirer has 
examined the goods or a sample thereof, there shall be no 
implied condition as to defects which the examination ought 
to have revealed and that in any event no condition shall 
be implied as regards defects of which the owner could 
not be reasonably aware at the time when the agreement 
was made. Further, unless the hirer agrees to the contrary 
under a provision in the agreement which the owner must 
prove was brought to the notice of the hirer and made 
clear to him, there is an implied condition that the goods 
hall be reasonably fit for any purpose which the hirer has 
made known either expressly or by implication. 

These conditions and warranties are similar to those 
found in the Sale of Goods Act, to which, no doubt, reference 
will be made in construing them. In view of the possibility 
of excluding the condition of reasonable fitness for a purpose 
made known by the hirer it is thought that in the future 
many hire-purchase agreements will contain an express 
certificate by tbe hirer that the provision excluding this 





condition has been brought to his notice and its effect mad 
clear to him. Probably it would be advisable for the hirer 
to append a separate signature to a certificate of this natur 
in addition to his signature to the main body of the agreement. 
Moreover, the agreement should state that the goods are 
second-hand goods, if such is the case. Otherwise the 
condition that the goods are to be of merchantable quality 
cannot be excluded, but the effect of this condition is con- 
siderably limited by the proviso that it is not to apply to 
defects of which the owner could not reasonably have been 
aware at the time when the agreement was made. It will be 
a matter for the courts to decide whether finance companies 
who enter into agreements for the letting of goods are under 
any duty to inspect the goods or otherwise take steps to see 
whether the goods are defective. On the whole it is thought 
that the Courts would reject an argument that a finanes 
company need not concern itself to inspect goods which 
it is letting, and if this is sound such companies must in 
future either arrange for an inspection or alternatively obtain 
an undertaking of indemnity from the trader whose trans 
actions they are financing. It is thought that the latter 
course is more likely to be adopted. 

Section 9 deals with the appropriation of payments made 
by a hirer who is liable to the same owner for instalments 
under two or more agreements. The hirer is given the right, 
notwithstanding any agreement to the contrary, to appropriat« 
the payments as he thinks fit, but, if he fails to make any 
appropriation, the rule followed since Clayton's Case was 
decided in 1816, that the right of appropriation then passes 
to the ereditor, is abrogated, and, instead, the payment 
deemed to be appropriated towards the satisfaction of the 
sums due under the agreements in the proportions which thos 


sums bear to one another. 
Section LO is to the effect that where, in an action by a 
coods from a 


! 
owner to enforce a right to recover possession of 
hirer, the owner proves that before the commencement of the 
action and after the right to recover possession of goods accrucd 
he made a request in writing to the hirer to surrender the 
goods, the hirer’s possession shall for the purposes of the 
owner's claim be deemed to be adverse to the owner. 
Nothing, however, in this section is to affect a claim 
for damages for conversion. The point of this pro 
vision is that in many cases (e.g., Claylon v. Le Roy 
[191L) 2 KB. 1081) it has been held that an action cannot 
be brought for detinue unless the claimant has made a 
request for the return of the goods and met with a refusal. 
For the future, however, where the action relates to goods 
comprised in a hire-purchase agreement, the claimant 
need only prove that he made a request in writing as required 
by the Act and the Court will not require further evidence 
of adverse detention. 

Sections Ll and 12 contain what Miss Wilkinson, in moving 
the second reading of the Bill in the Tlouse of Comunons, 
described as * the gi of the Bill.’ They are the sections 
which in certain cases restrict the owner's right to recover 
possession of the goods otherwise than by action and give 
very wide powers to the Court in an action by an owner to 
recover possession of goods. These sections are made to 
snatching 





prevent what has come,to be popularly known as * 
back.”’ As is generally known, a standard form of hire- 
purchase agreement provides that, if the hirer makes default 
in paying any of the instalments, the owner may terminate 
the hiring and re-take possession of the goods, and this 
provision is Commonly supplemented by an authority for the 
owner or his agents to enter upom any premises where the 
goods may be placed and a clause exempting him from any 
liability for so doing. Cases of hardship arise where almost 
the whole of the hire-purchase price has been paid and then 
perhaps the hirer loses his job and gets in default) and the 
whole of the goods are taken back. A number of very hard 
cases was mentioned when the Bill was under consideration 
in the House of Commons and, although no doubt these wer 
extreme examples, it is clear that the evil is sufficiently great 
to require attention from the legislature. Mr. Leslie, in 
seconding the motion for the second reading of the Bill in 
the House of Commons, estimated that about six hundred 
seizures of goods for failure to keep up instalments took place 
daily, and Miss Wilkinson gave some description of methods 
employed, in particular by a Manchester firm, to intimidat: 
householders who tried to resist the re-taking of the goods. 
To deal with this position s. Ll applies where goods hav 
been let under a hire-purchase agreement and one-third of the 
hire-purchase price has been paid, whether or not in pursuance 
of a judgment. In these circumstances the owner is not 
entitled to enjorce any right to recover the goods otherwist 
than by action. Recovery of the goods in contravention of thy 
section has the effect of determining the agreement and 
releasing the hirer and any guarantor from all further liability 
moreover, the hirer and any guarantor may recover from the 
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owner any sums paid by them under the contracts for hiring 
and guarantee respectively. 

Section 12 supplements these provisions. First of all it 
provides that an action by an owner against a hirer to recover 
possession of goods in respect of which one-third of the 
hire-purchase price has been paid is to be commenced in the 
County Court for the district in which the hirer resides or 
carries on business or resided or carried on business at the 
date on which he last made a payment under the hire-purchase 
agreement. 
the County Court Act, 1934, designed to prevent the hardship 
of debtors being sued in a Court many miles from their homes 
in such circumstances that they would find it a matter of 
great difficulty to attend the hearing. Further, the section 
provides that, while an action for possession is pending, the 
owner is not to take any step to enforce payment of any sum 
due under the agreement or any contract of guarantee except 
by claiming the sum in the action. Unless an exception is 
provided for by Rules of Court, all the parties to the agreement 
and any guarantor must be parties to the action and there is 
a useful power for the Court pending the hearing of the action 
which in a busy Court may be a month or two after the issue 
of the summons) upon the application of the owner to make 
such Orders as it thinks just for the purpose of protecting 
the goods from damage or depreciation including Orders 
restricting or prohibiting the user of the goods or giving 
directions as to their custody. The power of restricting 
the user of the goods may be particularly useful in case 
of machinery of which the hirer, knowing that the goods 
are likely to be shortly taken back from him, may be tempted 
to make an excessive use while neglecting normal safeguards 
to keep them in good condition. 

The next provisions of the section are again extremely 
important. Under these it is provided that upon the hearing 
of the action the Court may without prejudice to any other 
power 
(A) make an Order for the specific delivery of all the 

goods to the hirer, or 

(B) make an Order for the specific delivery of all the 
goods to the owner and postpone the operation of the 

Order on condition that the hirer or any guarantcr pays 

the unpaid balance of the hire-purchase price at such 

times and in such amounts as the Court, having regard 
to the means of the hirer and of any guarantor, thinks 
just and subject to the fulfilment of such other conditions 
by the hirer or a guarantor as the Court thinks just, or 

(C) make an Order for the specific delivery of a part 
of the goods to the owner and for the transfer to the 
hirer of the owner’s title to the remainder of the goods. 

The Court cannot, however, make an Order under para- 
graph (B) unless the hirer satisfies the Court that the goods 
are in his possession or control at the time when the Order 
is made; nor can an Order be made under paragraph (c) 
for the transfer to the hirer of the owner’s title to a part 
of the goods unless the Court is satisfied that the amount 
which the hirer has paid in respect of the hire-purchase 
price exceeds the price of that part of the goods by at least 
one-third of the unpaid balance of the hire-purchase price. 
There are also supplementary provisions enabling the Court 
to apply any damages awarded in the proceedings against 
the owner as being in reduction of the total hire-purchase 
price; and that an Order for the specifie delivery of the 
goods under the section means an Order without an option 
for the hirer to pay their value and that the expression ‘* price ”’ 
in relation to any goods means such part of the hire-purchase 
price as is assigned to those goods by the agreement or 
failing that such part of the hire-purchase price as the Court 
may determine. It is also provided that where an owner 
has recovered part of the goods in contravention of s. 11, the 
provisions of s. 12 shall not apply in relation to any action 
by him to recover the remainder of the goods. 

Of these provisions the power enabling the Court to allow 
the birer to retain the goods on paying the outstanding 
balance of the purchase price by such reduced instalments 
as the Court thinks just is likely to be of the greatest import- 
ance. The terms of such an Order are to depend upon what 
the Court thinks just having regard to the means of the 
hirer and any guarantor and apparently no other consideration 
is to influence the Court.  ILowever, the power is permissive 
and it would appear reasonable to suppose that the Court 
may consider whether the instalments which the hirer can 
afford are such as the trader may reasonably be asked to 
accept. Considering the matter from the trader’s point 
of view, the Court may no doubt in certain cases be influenced 
by the extent to which the trader ought to have considered 
at the time of the signing of the agreement whether there 
risk of a change in the hirer’s circumstances, 
unemployment. ‘The power to order a transfer to the hirer 
uf the owner's title to any part of the goods will be useful 


©.2., 


Was a 


This of course is in line with the provisions of 





in cases where the hirer has paid a substantial part of the 
purchase price but cannot keep up further instalments and 
it is unfair that the trader should have both the goods and the 
money. The formula determining when this may be exercised 
is rather involved and an example may make the position 
clearer. Suppose furniture has been let at a total purchase 
price of £75 and the hirer has paid £50 leaving an unpaid 
balance of £25. A third of the unpaid balance is £8 6s. 8d. 
and the Court order the transfer to the hirer of the 
owner’s title in such part of the furniture as was originally 
sold for £41 18s. dd. being the amount paid by the hirer 
less one-third of the unpaid balance. This minimum margin 
has been inserted by the House of Lords to protect. the 
interests of traders. 

Notwithstanding this provision it is clear that the section 
as a Whole confers a very wide discretion upon County 
Court: Judges, and lawyers may well be pleased that the 
legislature displays such confidence in County Court Judges. 

The same confidence is, of course, also reflected in s. 16 
of the Administration of Justice (Miscellaneous Provisions) 
Act, 1938, which extends the jurisdiction of County Court 
Judges to disputes involving £200 subject to the right of the 
defendant to have the matter transferred to the High Court 
if the amount is more than £100. 

The next section of the Act (s. 13) contains detailed pro- 
visions to deal with the position which will arise when the Court 
has made an Order postponing the operation of an Order 
for the specific delivery of goods to the owner. In such 
circumstances the hirer is deemed to be a bailee of the 
under and on the terms of the hire-purchase agreement ; 
however, he is not to be liable for any further sum on account 
of the hire-purchase price except in accordance with the 
terms of the Order, and the Court may modify the hire- 
purchase agreement or any guarantee relating thereto as it 
considers necessary. In the event of any breach of any 
condition of the postponement or any term of the agreement 
or a wrongful disposal of the goods, the owner is not to take 
civil proceedings except by application to the Court by which 
the Order for postponement was made. But in the case of a 
breach of any condition relating to the payment of the unpaid 
balance of the hire-purchase price, the owner need not apply 
to the Court for leave to execute the Order unless the Court 
has so directed. The Court is also empowered at any time 
during the postponement to vary the conditions of the post- 
ponement or the agreement or any guarantee relating thereto, 
to revoke the postponement or to make an Order under s. 12 
for the specific delivery of part of the goods to the owner and 
the transfer to the hirer of the owner’s title to the remainder 
of the goods. 

Section 14 deals with a provision in the agreement fora 
minimum payment on the determination of the agreement. 
Any such provision is to be disregarded if the Court) makes 
an Order for specific delivery for a part of the goods to the 
owner and the transfer to the hirer of the owner’s title to the 
remainder of the and when an Order for specific 
delivery of the goods to the owner is postponed, such a 
provision shall be disregarded unless and until the post- 
ponement is revoked. o 

What are known as “ linked on’’ agreements are dealt 
with in the next section (s. 15). It frequently happens that, 
before the hirer of goods has paid all the instalments under 
an agreement, he wishes to acquire further goods from the 
same trader and it is a common practice for the trader then 
to stipulate that the first agreement should be destroyed and 
a new agreement entered into covering both lots of goods. * 
In the result, it may happen that a default’ by the hirer in 
paying instalments leads to the whole of the goods being taken 
back although he may have paid more than the total amount 
due under the first of his agreements. To deal with this the 
new provision says that if goods have been let under a hire- 
purchase agreement and at any time after one-third of the 
hire-purchase price has been paid or tendered the owner 
makes a further hire-purchase agreement with the hirer 
comprising the same goods, the provisions of ss. 11 and 12 
(restricting recovery of goods when one-third of the instal- 
ments have been paid) shall have effect in relation to the 
further agreement as from the commencement thereof, 
i.c., whether or not one-third of the instalments have been 
paid. 


can 


» Fon rds 
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Section 16 of the Act contains provisions as to the 
bankruptcy of the hirer and the right) of the hirer’s 
landlord to distrain on the hirer’s premises. First, it is 
provided that where, under the powers conferred by s. 12 


has postponed the operation of an 
Order for return of goods to the owner, the goods are not 
during the postponement to be treated as the 
possession, order or disposition of the hirer by the consent 
or permission of the true owner. Such goods, therefore, 
would not pass to a trustee in bankruptcy or be available 


of the Act, the Court 


voods In 
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for distress by a landlord under what are 
‘possession order or disposition ”’ The 
section provides further that, after the termination of a 
hire-purchase agreement, or after an owner having a right 
to recover from a_ hirer under a 
agreement has commenced an action claiming the recovery 
of the goods, the goods shall not thereafter be treated as 
goods comprised in that hire-purchase agreement for the 
purposes of s. 4 of the Law of Distress Amendment Act, 1908. 
It will be remembered that this last-mentioned Act defines 
a number of cases where goods are not to be available for 
distress by a landlord, but the Act does not apply to goods 
comprised in a hire-purchase agreement made by a tenant 
which are, therefore, liable to be distrained upon. In Jay's 
Furnishing Co. v. Brand & Co. [1915] 1 K.B. 458, the Court 
of Appeal held that, although the owners of the goods had 
served on the hirer a written notice that his agreement was 
terminated and demanded the return of the goods (on account 
of the fact that the hirer was in arrear with his payments) 
the goods were not protected from a distress levied by the 
andl ord on the following day, because in the opinion of the 


clauses. 


oC »0ds let 


Court they remained goods comprised in a_ hire-purchase 
agreement so long as some contractual relation under the 


agreement relating to the goods still subsisted, e.g., the right 
to enter upon the premises and retake possession of them. 
The effect of this decision was modified by the decision in 
Smart Bros. Limited v. Holt [1929] 2 K.B. 3038, where it 
was held in very similar circumstances that if the hire- 
purchase agreement contained a clause providing that the 
owners might in case of default by written notice to the 
hirer forthwith and for all purposes absolutely determine 
and end the agreement and the hiring thereby constituted, 
so that thereafter the hirer should no longer be in possession 
of the goods with the owner’s consent and neither party 
have any right under the agreement, the exercise by the 
owners of their rights under such a clause had the effect of 
so completely determining the hire-purchase agreement 
that it could not thereafter be said that the were 
comprised in a hire-purchase agreement within the meaning 
of the Law of Distress Amendment Act, and accordingly, 
the goods could not be distrained upon by the landlord. 
Following upon these decisions it has become a common 
practice for a hire-purchase agreement to contain two 
separate clauses with regard to the determination thereof : 
(A) A clause enabling the owners to determine the 
agreement and demand the return of the with 
power for the owners to enter upon any premises where 
the goods may be placed to re-take possession of them ; 
and 
(B) A clause similar to that appearing in the agreement 
in the Smart Bros. Case, which may perhaps be called 
an absolute termination clause and is intended for use in 
an emergency where the owners learn that there is an 
immediate threat of distress being levied on the goods by 
the hirer’s landlord. 

It will be appreciated 
the importance of the Smart Bros. Case disappears, as 
after the hire-purchase agreement has been terminated 
the goods are no longer to be treated as comprised therein, 
and for the purposes of the Act there would appear to 
be no distinction between the ordinary termination clause 
and an absolute termination clause. It is important, 


LOK yds 


Lor rds, 


that under the new provisions 


however, to observe that except where a postponement 
order has been made, goods which by virtue of the new 
Act are no longer to be treated as comprised in a hire- 


purchase agreement may yet be subject to distress as being 
within the possession order or disposition of the hirer with 
the consent of the owner. Attention has been recently 
drawn to this point by the decision in Times Furnishing Co. 
v. Hutchings (1938), 1 All E.R. 422, where it was stated 
that the owner must take active steps to recover possession 
of the goods if he wishes to establish that his consent to 
their possession by the hirer is withdrawn, and a clause 
in the agreement providing that such consent — shall 
automatically determine if the landlord takes any steps to 
levy a distress is insufficient to protect the owner. 

Section 19 of the Act contains special provisions as to 
installation charges. This was inserted at the 
instance of certain public utility companies and provides 
that the expense of installing, e.g., an electric line, is to be 
added to the hire-purchase price in arriving at the total 
hire-purchase price for certain of the purposes of the Act. 

Section 20 of the Act says that it is to apply only to agree- 
ments made after the commencement of the Act, i.e., Ist 
January, 1939, but (among others) the section dealing with 
the recovery of possession of goods where one-third of the 
hire-purchase price has been paid and the sections giving the 
Court wide discretionary powers in an action for recovery of 


section 


known as the 
same 


hire-purchase 


| 
| 
| 





possession of goods, and also the section dealing with bank- 
ruptey of the hirer and distress on the hirer’s premises are 
to apply after the Ist January, 1939, in relation to agreements 
or after that date. 

Having considered the Act section by section, it may now 
be useful to see what modifications the Act is likely to call 
for in forms of hire-purchase agreement to which it will apply. 
It is thought that for the future hire-purchase agreements 
to which the Act does not apply on account of the total hire- 
purchase price being greater than the limits specified in 
s. 1 will continue in much the same form as heretofore. Even 
if traders, e.g.. dealers in furniture, who are likely to be 
effecting sales on hire-purchase both under and above the 
limiting figure mentioned in the Act should feel disposed to 
have all their agreements in a standard form, it is difficult to 
see, for instance, how the statutory notice appearing in the 
Schedule to the Act could be incorporated in an agreement to 
which the Act does not apply as it refers to provisions of s. 12, 
which, of course, have no relation to agreements outside the 
scope of the Act. Traders who use two separate forms of 
agreement will be well advised to see that the forms have 
on them a bold heading ** To be used only where the total 
hire-purchase price is less than £50,” or as the case may be. 


made either before 


It is thought that an agreement to which the Act applies 
will have to be modified considerably from the forms now 
in use, and it is suggested that the following amendments, 
and possibly others, would be desirable : 

(1) The agreement should contain an acknowledgment 
by the hirer that he has been informed in writing of the 
cash price of the goods as required by s. 2 of the Act. 

(2) In further compliance with s. 2, the agreement 
should also state the hire-purchase price, the cash price 
and the amount of each of the instalments and the date 
or the mode of determining the date upon which each 
instalment is payable, a list of the goods to which the 
agreement relates and, of course, the statutory notice 
appearing in the schedule to the Act. 

In view of the provisions of s. 12, which contemplates an 
apportionment of the hire-purchase price where several 
articles are comprised in the same agreement, it may be 
desirable to assign a separate price to each part of the 
goods. 

(3) It would appear that there is no real necessity to 
insert a clause giving the hirer an express power to determine 
the agreement, as s. 4 gives him this power and also imposes 
upon him liability to pay a minimum sum in the event of 
his so doing. 

(4) None of the provisions rendered void by s. 5 of the 
Act should, of course, be inserted in the agreement. 

(5) The agreement should state that the goods are 
second-hand goods if such is the case, so as to exclude the 
implied condition that they are of merchantable quality. 

(6) If it is thought desirable to exclude the implied 
condition that the goods are reasonably fit for a purpose 
which the hirer has expressly or by implication made 
known to the owner, there must be a clause to this effect, 
and it would be a wise precaution for there to be a separate 
certificate at the end of the agreement by which a hirer 
would acknowledge that the clause was brought to his 
notice and the effect of it made clear to him before he 
signed the agreement. 

(7) On the whole there seems to be no reason why the 
clauses at present in use enabling an owner to terminate 
an agreement and re-take possession of the goods in case 
of default in payment of the instalments should not be 
retained. The effect of the new provisions in the Act 
is that if one-third of the hire-purchase price has been 
paid, the owner can only exercise his power of taking 
back the goods with the consent of the hirer; neverthe- 
less provided he obtains the hirer’s consent (which in view 
of the drastic effects following on a contravention of 
s. 11 should be in writing signed by the hirer) there is no 
reason why the owner should not re-take the goods when 
there has been a default in much the same way as hereto- 
fore. It might be wise for the guidance of traders to 
qualify the power to re-take the goods by saying in the 
agreement that when one-third of the purchase price 
has been paid it is only to be exercised with the hirer’s 


consent and, of course, there should be no attempt to 


give the owner power to enter upon any premises to 
re-take the goods. What | have previously called the 
absolute termination clause based on the decision in 
Smart Bros. v. Holt seems to be no longer required. 

(8) The agreement should contain an undertaking 


by the hirer to keep the goods in his possession or control 
as s. 7 of the Act imposes on the hirer a duty to give 
information as to the whereabouts of the goods only il 


there is a clause of this nature. 
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So much for the detailed working of an Act which has 
received a wide measure of support from all political parties. 
What is likely to be its general effect in practice ? Speaking 
as one who has prepared hire-purchase agreements with 
the object of giving to traders every possible right and 
power permitted by the law, and as one who has spent much 
time at Poor Man’s Lawyer centres condoling with unfortunate 
hirers against whom such agreements were being enforced, 
| think the Act is a good one. It is aimed, of course, almost 
entirely against hire-purchase traders, but for the best 
class of such traders it imposes few obligations more onerous 
than those which they already voluntarily accept. To a 
minority of less scrupulous dealers the Act should serve 
as a salutary check ; both in enforcing with excessive severity 
the powers hitherto permitted by the law and (indirectly) 
in allowing their goods to be sold to people whose means 
are insufficient to pay the required instalments. I think 
it is a pity that the exercise of the Court’s powers on the 
hearing of an action for recovery of the possession of goods 
should depend so much on the judge’s discretion ; inevitably 
different Judges will take different views of what is just 


and equitable in such cases. But it is difficult to think of 


any satisfactory alternative. The Act might possibly 
also with advantage have imposed some limit on the period 
over which instalments may be made payable. When 
it takes four years to pay for furniture it is not surprising 
that hire-purchase should be popularly known as_ the 
‘never-never ’’ system. These, however, are points of 
detail. It must now be left for traders and their customers 
to see how the new provisions work out in practice, and it 
may confidently be predicted that lawyers will be called 
upon to play a considerable part in assisting them with 
their advice. 

Mr. F. G. JACKSON (Leeds) asked what would be the position 
ofa trustee in bankruptey when the bankrupt had bought a 
quantity of goods by hire purchase and had paid a con 
siderable portion of the instalments ; did the trustee acquire 
the bankrupt’s rights so that the goods could be retained as 
assets ? If so. this would in some cases be advantageous 
to the creditors. 

Mr. LITTLER answered that the trustee had those rights 
under the agreement and the Act. The trustee would be 
entitled to apply to the Court for an order that. as a certain 
proportion of the price had been paid, a part of the goods 
should be transferred to the trustee. 

Mr. J. E. ALLEN-JONES (Manchester) wished to draw 
attention to the possibility of overcoming the difficulties in 
the new Act by subterfuge. For example, a man might say 
that he was charging £30 for a new car and allowing £30 for 
the old one in part exchange, thus bringing the total to £60, 
so that the Act did not apply although in fact the second-hand 
car might be worth not more than £5. tle wondered if that 
method would be used frequently to prevent a transaction 
being brought under the new Act. 

Mr. LirrLer considered that the practice would be a very 
dangerous one for the owner, as it was not permissible to 
conceal the substance of a transaction by any colourable device. 

Mr. F. EK. LEFFMAN (London) supposed that some meaning 
should be given to the words * total purchase price.” as 
distinguished from *‘* hire-purchase price.” 


Mr. J. B. LEAVER (London) read the following paper : 
THe ErFecT OF THE NEW RULES ON MORTGAGEES’ RIGHT 
TO POSSESSION OF MORTGAGED PROPERTY. 

It is no doubt within the recollection of practitioners 
that by reason of recent amendments of the Rules of the 
Supreme Court, relating to actions for possession of mort- 
gaged property, and for the recovery of moneys due to a 
mortgagee, effected by Ord. V. r. 5a, and Ord. LY, vr. 5A, a 
great change has come over the scene, with respect to the 
position of a mortgagee, when enforcing his rights against his 

mortgagor. 

Under Ord. V, r. 5A, as left by R.S.C. (No. 3), 1936, and 
R.S.C. (No. 1), 1937 

* Every action in which there is a claim for payment 
of principal money or interest: secured by any mortgage 
or charge upon real or leasehold property or a claim for 
possession of any such property forming a security for 
payment to the plaintiff of any principal money or interest 
shall be assigned to the Chancery Division. 

* Provided that this Rule shall not apply to an action 
assigned to the Probate Divorce and Admiralty Division 
by section 56 (3) of the Act.” 

This amended rule assigns to the Chancery Division 
a) actions in which there is a claim for principal or interest 
secured by mortgage or charge on real or leasehold property, 
and (6) actions in which there is a claim for possession of 
any real or leasehold property forming the security for 





payment to the plaintiff of any principal money or interest. 

Actions for the possession of any other kind of property, 
upon the security of which money has been loaned, or for 
the recovery of money secured on any property, other than 
real or leasehold, remain in the King’s Bench Division. 

It is important to note that by Ord. III, r. 6 (8A) (added 
by R.S.C. (No. 1), 1937), a cause ‘‘ where the plaintiff claims 
possession of any property forming a security for the payment 
of money,’’ may be launched by special endorsed writ. This 
new sub-rule should be read in conjunction with Ord. V, r. 5a, 
above. The effect thereof, would appear to be, that an action 
in which any such claim is made, although assigned by 
Ord. V, r. 5A, to the Chancery Division, may be launched 
by a special endorsed writ in that Division, with, so far as 
the rules go, the consequential advantage of adopting the 
machinery of Ord. XIV in that Division, but it is important 
to note, that if the property, possession of which is claimed, 
is property other than freehold or leasehold, the action may 
be launched by special endorsed writ in the King’s Bench 
Division. 

Order LV, r. 5A, now reads as follows : 

“* Any mortgagee or mortgagor, whether legal or equitable, 
or any person entitled to or having property subject to a 
legal or equitable charge, or any person having the right to 
foreclose or redeem any mortgage, whether legal or equit- 
able, may take out as of course an originating summons, 
returnable in the chambers of a Judge of the Chancery 
Division, for such relief of the nature or kind following as 
may by the summons be specified, and as the circumstances 
of the case may require; that is to say :— 

‘Payment of monies secured by the mortgage or charge, 
sale, foreclosure, delivery of possession by the mortgagor 
whether before or after foreclosure, redemption, recon- 
veyance, delivery of possession by the mortgagee.” 

The Rules of the Supreme Court (No. 3), 1936, added the 
new r. 5A quoted above, and added the words *‘* payment 
of monies secured by mortgage or charge ”’ before the word 
‘sale’ above. The Rules of the Supreme Court (No. 1), 
1937, added the words ** whether before or after foreclosure ’ 
after the words ** delivery of possession ”’? although the rule 
is printed in the * Yearly Practice ” as above. 

On the 22nd April, 1937, the Judges of the Chancery 
Division gave the following directions with respect to applica- 
tions by originating summons for payment or for possession 
under r. 5A above : 

‘In every case the plaintiff’s right to the Order sought 
must be established. There is no right to an Order merely 
because the defendant fails to appear.” 

As mentioned above, a distinction is drawn between similar 
claims arising in respect of, on the one hand, freehold or 
leasehold property, and on the other hand, other property. 
The first is assigned to the Chancery Division, whilst the 
second remains in the King’s Bench Division. 

These amendments then, firstly, bring into the Chancery 
Division actions in which there is a claim for possession of 
any freehold or leasehold property forming a security for the 
payment of any principal money or interest, which were 
formerly brought in the King’s Bench Division, and often, 
almost invariably, by specially endorsed writ under Ord. XIV. 
Secondly, by virtue of Ord. III, r. 6 (3A) above, an action 
embodying such a claim can be launched by a specially 
endorsed writ in the Chancery Division, with the advantage 
of adopting the machinery of Ord. XIV, although, under the 
Judges’ Directions, there is no right to an order merely 
because the defendant fails to appear; and thirdly, these* 
actions may now be commenced by originating summons. 

I think it may be convenient to consider the effect of these 
amendments under the following headings : 

(1) Was the transfer of this particular class of business 
from the King’s Bench Division to the Chancery Division 
necessary or desirable ? 

(2) Has such transfer resulted in a more efficient 
dispensation of justice ? 

(3) What effect has such transfer had on the legal 
profession ? and 

(4) What suggested amendments (if any) can be made ? 
In connection generally with the above four questions, it 

may be borne in mind that at least one authority has suggested 
that the transfer to the Chancery Division may not be 
intra vires. 

The * Encyclopedia of the Laws of England,”’ 3rd ed., 
vol. Il, at p. 763, states as follows : 

‘It is worthy of remark that although it was thought 
necessary (or desirable) to assign jurisdiction to the Chancery 
Division in causes and matters relating to the redemption 
and foreclosure of mortgages by legislation other important 
powers have been conferred upon this Division merely by 
rule of Court. Thus without any Statute in that behalf 
them enabling the Rule Committee (in 1936) directed that 
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every action in which there is a claim for principal or 

interest secured by mortgayve or charge on real or leasehold 

property or a claim for possession of such property forming 
security, shall be assigned to the Chancery Division (see 

R.S.C., Order V, Rule 54). Whether this rule is intra vires, 

qua re.”” 

With respect to question (1), I think anyone who had 
experience of the King’s Bench Division procedure for securing, 
by specially endorsed writ, the recovery of amounts due, 
together with the possession of mortgaged premises, would 
admit that this was a specially efficient and appropriate 
procedure for a vast number of cases where amounts due are 
claimed under a security, together with an order for possession 
of the property forming the subject of the security. 

It would be idle to state that snap judgments were obtained 
under this procedure, as exactly the same notice of claim 
was given to a defendant as was given in any other type of 
claim, and exactly the same opportunities for defence were 
available to him as were available in any other claim, to which 
a legitimate defence was available, and therefore, so far as 
the claim for payment of money was concerned, there was, 
and could be, no difference between this, and any other claim, 
for a liquidated demand. 

The only difference, if difference there is, lay in the fact 
that possession of the premises charged was claimed, and 
as that particular claim was in cousinly relationship with 
the claim for the amount due, and was indeed only an alter- 
native remedy for securing the amount due, | would suggest 
that the appropriateness of the two being joined together 
on the writ, and the fact that the two claims were so joined, 
did not, and could not, differentiate a claim for pos 
of premises from any other claim by a plaintiff against a 
defendant. 

Furthermore, what logical distinction can be drawn between 
claims under the rules quoted, in respect of freehold or lease- 
hold property, which are now Chancery matters, and similar 
claims in respect of other property which are still King’s 
Bench Division matters ¥ or between a mortgagee’s claim 
for possession and amounts due, and a landlord’s claim against 
his tenant for possession and rent or mesne profits which 
latter claim is still a King’s Bench matter ¥ 

* Coote on Mortgages ”’ 

*(1) a legal interest real or personal, according to 
the nature of the security ; 

‘(2) a beneficial interest, which in the eye of equity is 
personal estate.” 

Prior to 1926, a mortgagee in whom a legal estate was 
vested was regarded in law as being the owner of the property 
with all rights incident to such ownership. He could enter, 
and still can enter, into possession of the mortgaged property 
at any time after execution of the mortgage, but he was in a 
jeopardous position in so doing, by reason of the Statute 5 
Richard I], which penalises the entry of premises ** with 
strong hand.” 

In order to avoid this possible penalty, the mortgagee 
generally elects to commence proceedings for possession, 
but in doing so he is only asking the Court to recognise a 
right which was vested in him from the date of the com- 
mencement of his mortgage, and which right he could, if 
exercised prudently, exercise himself, 

The rules above have been framed under the provisions 
of the Supreme Court of Judicature (Consolidation) Act, 
1925, s. 99. The 1925 Act confirms the old Judicature 
Act, of 1873, s. 24,5. 26 of the 1925 Act being as follows : 

‘Subject to the expressed provisions of any other Act, 
in every civil cause or matter commenced in the High 
Court, Law and Equity shall be administered by the 
High Court and the Court of Appeal as the case may be 
according to the provisions of the seven sections of the 
Act next following, being Sections 37 to 43.” 

Section 44 makes it clear that the rules of equity shall 
prevail where there is a conflict or variance with the rules 
of the common law. 

The powers under the Act are, however, very wide and it 
seems that whatever may be the legal rights of the mortgagee, 
there is a full discretion in the Court as to when and how 
the mortgagee shall be entitled to exercise those rights. 

Order XIII, r. 17, should also be borne in mind, which 
rule is as follows : 

“In any action in which the plaintiff is claiming 
any relief of the nature or kind specified in Order LY 
r. 5A no judgment shall be entered in default of appearance 
without leave of the court or a judge who may require 
the application for leave to be supported by such evidence 
as might be required if relief were being sought on originating 
summons under Ord. LV r. 5A and may require notice of 
such evidence to be given to the defendant.”’ 

This rule extends to every action in which a mortgagee 
is seeking to obtain moneys secured by his mortgage, and 


‘SSlon 





describes a mort vagee’s estate as 








relates to cases for the recovery of instalments or arrears 
of interest. 

It seems to me, that there is nothing in this class of claim 
to take it from the category of those claims which are properly 
dealt with by the King’s Bench Division, and might I add that 
the expeditious machinery of that Division is in my view 
eminently suited to deal with matters such as these. 

Under that procedure a time-table such as the one set out 
below could be maintained, although an order for possession 
WUs invariably made at once, 


Days. 

Writ ‘s oe os Po ie bs l 
Service (minimum) om 2 
Appearance 2° =. as se os Ss 
Summons for judgment in default and hearing §* 
Order on hearing eo a 
Service (minimum) Sis ci ea as 2 
Possession, say .. - — a as 21 
Drawing Order and instructing Sheriff, 

attending for possession at sa te 5 


Total bi 17 days. 


* Depending on the Master's appointment 

This total allows twenty-one days for possession, but this 
could be obtained at once if desired, reducing this period to 
twenty-seven to thirty days. 

It is not inappropriate to remember that by reason of the 
action of building societies since the War, this class of claim 
has multiplied to an enormous extent, owing to the growth of 
ownership of small dwellings, and it might be of interest to 
recall that at this time some 1,400,000 properties are at 
present the subject of building society mortgages, the vast 
majority of which are mortgages of under £500, so that if it 
could be said that the new procedure has been invoked in order 
to deal with this new class of owner in defending a claim by 
his mortgagee, it can equally be said that it is desirable in the 
mortgagor's interest alone, as a small man, that the procedure 
should be as expeditious and as cheap as possible. This figure 
of 1,400,000 is constantly increasing and shows an increase 
of 100.000 over the figure of the previous year, and although 
definite figures are not available, is probably nearly ten times 
the relative figure for 1913. 

I now pass to my second question. Has such transfer 
resulted in a more efficient dispensation of justice ¥ 

(a) I think there will be no question that, from the point 
of view of the mortgagee, he is not now able to secure his rights 
with that celerity with which he secured them under the old 
procedure, and when consideration is given to the capital 
amounts which are at stake under mortgages (such capital 
amounts often bearing a high relationship to the financial 
position of the mortgagor) it is important that the mortgagee 
should not be held out of his remedies for one moment longer 
than is necessary. 

It has, however, been the practice of the Chancery 
Division up to date, not to make an order on the first 
hearing of an originating summons, but to give time for 
payment, and in a large number of cases as many as three 
or more adjournments have been given in order to see if 
the mortgagor pays! at his convenience, the arrears of 
payments claimed in the proceedings, and often without 
consideration to the arrears of payments which are accruing 


during the course of this process, in the case of an instalment 


mortgage, 

Not only so, but during the past long vacation, it) was 
difficult to secure an order, as, unless urgency was shown, 
the Courts would not treat the case as a proper one fol 
vacation business. It was stated, as is, of course, correct, 
that it must not be considered a primd facie case of urgency 
merely because it concerned a building society mortgage. 
One practitioner has stated to me, after a large experience 
of these cases, that if he was a mortgagor under an instalment 
mortgage, and was really determined to withhold the mort- 
gagee’s remedies, he could, by artifice, and by employing 
delaying tactics, withhold a final judgment for a period of 
nearly one year. 

The procedure now appropriate, and the usual time taken, 
are set out in tables below :- 

Issue of originating summons or writ. 

Service. 

Search for appearance. 

Long and detailed affidavit showing history of account 
and three or four exhibits. 

Affidavit of service. 

Filing. 

Copies of summons and affidavits for Chambers. 

Obtaining appointment to hear. 

Notice to defendant of hearing, whether he has appeared 
or not. 
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\ppointment may be five to eight days after request. 

Notice to defendant of each adjournment. 

Long Chancery procedure of orders being sent to 
Registrars to be drawn and two appointments to settle 
and pass the same. 

Affidavit of non-compliance with order must now be 
made before writ of fl. fa. is issued. 

Time-table, Days. 

Summons ‘ = a a ie l 


Service (minimum) 2 
\ppearance aa oi oes 5 
Obtaining evidence in support ede are 1 
\ppointment A 5 6 
Adjournment for payment 14 
Settling and passing order | 
Service (minimum) .. 2 
Possession (from service) 21 

») 


Ki. Fa. and affidavit. . 
Sheriff 


wt 


69 days. 


Minimum Period 


In ordinary practice, say 70 days, or a minimum of over 
two months are necessary in order to obtain and enforce 
orders. Where there is only one adjournment. As | have 
mentioned, during the long vacation last) year, solicitors 
were unable to obtain appointments on their summonses 
in ordinary cases, on the ground that it could not be considered 
urgent business. This year, however, a summons will be 
heard if urgeney can be shown, but it is somewhat difficult 
to appreciate what is to be considered an urgent case. 

It is also a little diffieult to understand upon what 
principles the Court is at present favouring the mortgagor 
with extensions of time for payment. This is particularly 
so When one bears in mind the meagre evidence, on the part 
of the mortgagor, before the Court, at the time such orders 
are made. So far as the plaintiff is concerned, there is 
generally a statement as to the amount, and a short history 
set out in the affidavit which the mortgagee must make in 
support, of his summons. The mortgagee thus states his 
position on oath, but, on the other hand, with respect. to 
the mortgagor there is an entirely new departure from 
ordinary procedure, in’ that the mortgagor may attend 
before the Court at any stage of the proceedings, and without 
having entered appearance make a statement of his position, 
vhich statement he is not called upon to make om oath. 

lt seems tom that if the present procedure is to continue, 
tf must at least be standardised by an understanding between 
the Masters as to the time within which all orders for posses- 
sion, and orders for the amount due, are to be made, and | 
believe this is in process of being realised, by. in the ordinary 
case, a general understanding that where the defendant does 
hot appear, 14 days be given for payment of arrears, and 
if default is then made, an order for possession is granted 
on the summons being restored directing possession within 
21 days from the date of service of the order, but it) would 
appear that the majority of Masters will not make an order 
for possession until there has been a definite failure to pay by 
the defendant. If a large discretion is vested in the Court, 
this discretion must have varying interpretations, in’ the 
absence of a definite understanding, on the part of varying 
Masters, and it may even go so far as to bring about a personal 
tradition as to the orders which may be made by any one 
Master, as against a tradition as to what can be expected 
from the Court as such. In a matter such as this, I submit 
that discretion should be standardised, and should not vary 
ither with reference to the length of the Master’s foot, or 
otherwise. 

b) As to the mortgagor: just as | am convinced that 
the present) procedure certainly does not tend to favour 
the mortgagee, bo am equally of opinion that the present 
procedure may not, in some cases, tend to favour the mortgagor, 
and thus may, to an extent, defeat its own object. | have 
had brought to my notice by a fellow practitioner a case which 
illustrates this. 

\n originating summons was issued on the 21st: April, 1937, 
lor arrears of mortgage instalments at the rate of £11 6s. 
per lunar month, amounting in total to over £82. The 
original amount of the mortgage was £1,627 4s. 

The mortgagor was represented by solicitors, but no 
appearance was entered, and an arrangement) was made 
between the representing solicitors for payment by instal- 
ments of the arrears, but this arrangement was made without 
it being specifically mentioned that, in default, proceedings 
would be continued. Default) was made under the arrange- 
ment, and the summons was restored and an application 
ade for the balance of the claim outstanding, but the Master 
took the view that the arrangement avoided the mortgage 
deed, and that judgment could not now be obtained for 





the balance of the amount claimed. Authorities were cited 
against this view, and the summons was adjourned to the 
Judge in Chambers. Eventually judgment was given for 
the mortgagee society. The result was that the defendant. 
who had not made the least resistance in the proceedings, 
was mulcted in £50 party and party costs direetly, and a 
further £15 12s., solicitor and client costs. 

| have had similar cases brought to my notice which 
emphasise that this discretion, when it is sought to exercise 
it on behalf of a mortgagor. should be exercised with great 
care, and even reluctance, because to exercise, too extensively, 
the discretion, may only mean that it is exercised on behalf of a 
mortgagor who is either not concerned, or is indifferent, in the 
matter. After all, the ordinary mortgagee only brings 
proceedings when he is driven thereto by the failure of all other 
methods to secure his rights. Even if the mortgagor is not 
indifferent, it may be questionable whether any postponement 
will be of value to him, unless his circumstances have so 
changed that it is clear he is now able to do that which he was 
unable to do previously. Otherwise, any adjournment may 
only have the effect of increasing the amount of capital 
debt by the amount of accruing interest, with the addition 
of costs. Furthermore, [ doubt) whether in many cases 
the Master has before him all the evidence to enable him to 
form a conclusion as to whether or not adjournment will 
ultimately benefit a mortgagor. Naturally a mortgagor, 
should he ask for adjournments (which is rare), presents 
his prospects in the most optimistic light, and adjournments 
granted on this evidence may only increase the financial 
load upon the mortgagor, when in the mortgagor’s own 
interests it may be best for the mortgagee to realise the 
security, and lift the load from the mortgagor, as early as 
possible, 

I pass now to my next point as to the way in which the 
legal profession has been affected. 

There has been some feeling in the profession with respect 
to the costs relating to the new procedure, as it is obvious 
from what has been said, that the work entailed on behalf of a 
mortgagor has been largely increased as a result of the amended 
rules. According to The Law Society’s Annual Report: 

\ complaint was received by the Couneil relating 
to the method of awarding costs to a mortgagee’s solicitor 
under the practice directions issued on the 22nd April 
1937, which provide that, when an order is made for thi 
recovery of a sum of money, whether alone or coupled with 
an order for possession, the costs awarded will normally 
be in accordance with the table of fixed costs in respect of 
money claims in force in the High Court. 

“The facts were, that solicitors issued a writ in the 
Chancery Division, claiming the balance of money duc 
under a mortgage after the property had been sold by thei 
client, the mortgagee. The Defendant did not enter an 
appearance, but, in order to comply with the practice 
directions, the plaintiff's solicitors, instead of signing judg 
ment in default of appearance, had to take out a summons 
for leave to sign judgment in the same way as would have 
been done in proceedings under Order XLV in the King’s 
Bench Division if the Defendant had appeared. 

“On the hearing of the summons, the Master made 
the order asked, but proposed to award the plaintiffs costs 
upon the scale fixed for judgment in default of appearance. 
The plaintiff's solicitors objected to this proposal and pointed 
out that, whereas in the King’s Bench Division the scale 
for judgment in default of appearance applied only to cases 
where judgment could be signed without the necessity’ 
for an order, in the present case exactly the same work had 
been necessary to obtain judgment as under Order NIV, 
and submitted that the higher seale fixed for judgment 
under Order XLV applied to the case. The solicitors pointed 
out that the judgment was obtained pursuant to an order, 
although in fact there was no appearance. 

“A letter was accordingly written to Mr. (now Lord) 
Justice Clauson enclosing a copy of the complaint and 
stating that, while there was no doubt some definite 
reason for the allowance of the smaller sum of costs the 
solicitors’ claim for the higher fee did not seem unreasonable, 
they having done very much what they would have had to 
do under Order XIV. 

‘A letter was received, in reply, pointing out that the 
effect: of adopting the King’s Bench fixed scales of costs 1s 
that the defendant is burdened as a matter of personal 
liability with no heavier costs by reason of the new pro- 
cedure than he was burdened with before. It is true that 
the plaintiffs’ solicitor incurs somewhat heavier expense 
in obtaining the order in default of appearance than he was 
put to under the old procedure. The plaintiffs solicitor, 
however, is free to charge against his client, subject in due 
course to taxation or moderation, the proper remuneration 
(as between solicitor and client) for his work, and the client, 
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as mortgagee, would be entitled, as part of his mortgagee’s 
charges and expenses, to credit for that sum as against 
proceeds of sale or on taking the mortgage account. 
It appears that the point was raised several 
when the existing practice was first put into force, and it 
has been recognised that the matter, as explained above, 
works out with ultimate fairness to all parties.” 

With all respect, I think it is possible that another view 
might be taken with respect to the conclusion reached above, 
namely, * it has been recognised that the matter, as explained 
above, works out with ultimate fairness to all parties.” 

I think one is entitled to ask, with great respect. if this is 


costs, 


times 


quite so. Surely this matter gives rise to at least two 
comment First. is it right, in law, or in equity, which, in 
their very nature, command respect by their exactitude and 
certainty, that things should be made to fit which obviously 


according to the practice and rules as they exist ? 
Fixed costs, in default of appearance, were appropriate to 
the procedure in the King’s Bench Division, but the same 
costs are not so appropriate to the procedure as transferred 
to the Chancery Division, and I think it is to be deplored 
that. when the procedure is altered, the scale of costs is not 
altered as between party and party. so as to make the 
remuneration consistent with the work to be done and the 
procedure involved, without having resort to the reason put 
forwerd, that the plaintiff’s solicitor is free to charge his 
client the appropriate remuneration. Surely it is not a 
matter of the solicitor charging this against his client, but of 
having the right to compel, in an appropriate case, the 
defendant, whose conduct has given rise to the action, to 
pay. as a consequence of the plaintiff’s remedy, that amount 
due in work involved by reason of 
such conduct. 

To say that 


do not fit, 


which is respect. of the 


mortgage 
morte 


can be added to the 
debt. or dealt with either on the sale or on taking the 
submit. with respect. hardly mects the case, 
a deficiency on such sale, either by reason 
added or otherwise, then the plaintiff may 
take and a new judgment 
into position a mortgagee 


these costs 





age 
account. I 
because, if there 1 
of the extra 
be compelled anew to 
mortgagor, 


cost 
action, 


against the which 


should not be thrust. Surely the right procedure is, as I 
have said, to make a scale of costs appropriate to the new 
procedure, if it is settled that the new procedure is one which 


is to endure through the vears, when the plaintiff will be able 
to claim against the defendant, as part of his judgment, the 
amount which is due to him in respect of costs, having regard 
to the work which is involved. 

With respect to the new procedure, 
that in an effort to do justice to the 
tenderness towards him, there is creeping in a _ certain 
relaxation, (a) with respect, as L have mentioned, to giving 
i 








I confess to a feeling, 


mortgagor, and in 


ime for payment, and (b) with respect to giving the mortgagor 
he opportunity of making statements which are not on oath, 
any stage of the proceedings without 
appearance, and (c) by paving heed to 
when the defendant is unable, or 
and lastly, with respect to costs 


attending at 
enter 
written 
choose, to appear, 
as before mentioned. 

It seems to me that the procedure, as it stands at 
may tend to give to defendants a new idea as to the certainty, 
exactitude and inevitability of law, which, I suggest, are 
three of the elements which go to make for that wholesome 
respect which is essential to its operation. 

And, lastly, I think it may well be that these matters 
which | have mentioned may call for amendment, and that 
the aim which the framers of the rules had in mind, namely, 
to give the fullest opportunity for enquiry into any claim 
put forward by a mortgagee, so as to make certain that every 
opportunity is given to a mortgagor to recoup his position, 
and not to be deprived of any rights, if he can show that he 
can ultimately perform his duties, may be given, consistent 
with the granting of his rights to the mortgagee, where it is 
proper that such rights should be granted, with as little delay 
as may be. 

Ifow this end can be attained is a matter for consideration. 


and 
troubling to 
letters which are 


does not 


present, 


l'rankly, L would like to see the old procedure restored, 
as I consider that, as far as can be, it attained the ideals 
in mind, but if this cannot be, then I think that there is 


need of a shorter and less expensive procedure, and a stan- 
dardising of the discretions which are vested in the Court, 
in order that plaintiffs may know how their rights will be 
received by the Court, and also that defendants may know 
what they wil) be compelled to do in performance of 
their duties. Particularly, in this connection, do I consider 
that this class of action should have attention in vacation, 
involving as it does, considerable sums of money for both 
plaintiff and defendant. I think that if these points were 
met, there would be an end to some of the cases which have 
been brought to my notice, which rather suggest that a 





certain class of defendant has taken advantage of the 
lengthened procedure in order to withhold the plaintiff’s right 
very last moment, and make payment of the amounts 
only when the summons was on each 
restored to the Master’s list for an order in default. 

It may be said that if these payments are made, then 
the plaintiff secures his rights. but it must be remembered 
that these are only rights as claimed at the time of 


until the 


ordered occasion 


issuing 





of process, and that under instalment mortgages, amounts 
are accruing, and under other mortgages, interest is ace- 
ruing, all the time while the action is in being, and, with 
respect to these, the plaintiff may find that when he has 
secured the rights which he originally claimed, new rights 


have accrued, which leave him no option but to start process 


again, although the fact that payment by the defendant 
has been made, may be evidence that the mortgagor could 
pay. but would not pay, until compelled to do so. This 
hardly tends to finality, is certainly not helpful either to 


desirability of 


emphasises the 
and as cheap 


defendant, and 


plaintiff or 
is as abridged as possibl 


a process which 
as possible. 


It may be sug that actions, 


gested that a possible solution is 
should vo 


where money only is claimed under a security, 

back to the King’s Bench Division, and operate under 
Ord. XIV, and that actions for possession only should be 
confined to the Chancery Division, but I think that th: 
objection to this is that the two claims are obviously. a 
[ have said previously, linked together; may be, in fact. 
interdependent, and to adopt this solution would. in my 
view, only tend to multiply actions. 


urged that a mortgagee has a right to commence 
County Court, but the new rules 
Court. the only difference 
‘fendant may admit 


It may be 
an action for arrears in the 
apply in principle to the County 
being that in the County Court a dé 
a debt and offer to pay by instalments, but in this case. 
however, a defendant, if he attends and gives evidence, 
does so on oath. This procedure is again open to the objection 
which I have mentioned before, of new rights accruing whilst 
the process is in being. 


In conclusion, [ cannot resist the feeling that the rules, 
of which I have written, have not, so far, had the happy 
results which were hoped, and a going back to the position 


obtained two years ago would not in my view be retro- 
but an advance in with quickness and 
with certainty, and with relative cheapness, a determination 
of the rights existing between mortgagor and mortgagee 
in respect of claims for amounts due, and for possession. 
I am of opinion that this would certainly tend to the 
advantage of mortgagees, without. at the same time, tending 
to the disadvantage of mortgagors 
Sir CHARLES MorTON (Liverpool 
the Rule Committee, he had heard a good deal from Mr. Justice 
Clauson about why the jurisdiction had been changed from 
the King’s Bench to the Chancery Division. It had come to 
the attention of the Lord Chancellor that many mort gagors 
law, thought 


as it 


LZresslon, securing 





said that, as a member of 


buying their own houses and ignorant of the 
that there was no alternative but to default when they could 
not keep up the instalments. The mortgagees then signed 


having done that. 


judgment for the balance of the money and, 
foreclosure 


went to the Chancery side and moved for 
without disclosing the money they had already received on 
account of the mortgage debt. The Lord Chancellor had 
formed the opinion that the proper revoctte A for this situation 
was that the usual remedy of the mortgagee should be moved 
to the Chancery side, and that he cell be called upon to 
make an affidavit setting out the actual sum received: the 
the Court could proceed with the foreclosure in the usual way. 
What needed to be done was to see that the costs were the sam: 
in Chancery as in the King’s Bench Division and that th: 
procedure under Ord. XIV was identical. One remedy 
was for district registries to be entitled to issue originating 
summonses, as the registries of Liverpool and Manchester 
were already allowed to do. Possibly there were some 
registries which could not be entrusted with this power, but 
there were many where the registrar was quite competent 
to deal with an originating summons. At present the mort- 
gagee in the country had to take out an originating summons 
in London, a procedure which caused both delay and expense. 
Mr. SYDNEY VERNON (Birmingham) declared that a moral 
to be drawn from the paper was that all objections would be 
largely overcome if some much-needed reforms could be 
effected in the Chancery Division. He had just been watching 
the adventures of a friend of his who had taken twelve months 


over 


to effect the sale by the court of a simple and straight- 
forward piece of property. He hoped someone would put 
forward some constructive suggestions for reducing the 
length and cost of Chancery proceedings. 


delays set 


(London) asked whether the 
those CASES 


timetable would apply in 


F LINN 
Leaver’s 


Mr. O. S. 
out in Mr, 
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where the bank took up an equitable mortgage on property. 
Suppose that the representative of the bank went to the 
Court with a mortgage in his hand and said he wanted to 
sell the property for what he believed to be a reasonable 
sum, as great as was likely to be obtained. but that the 
mortgagor did not want to sell except at a price which would 
not readily be obtainable ; meanwhile the outgoings were 
piling up and must be paid by the mortgagee unless he 
wished to abandon his security : could he apply to the Court 
for an immediate order to sell; and, if so, how long would it 
be before he got his permission ? 

Mr. J. KE. ALLEN-JONES (Manchester) expressed warm 
approbation for the paper, and amazement that. even under 
New Procedure, it took such an enormous time to get 
possession, while the costs were absolutely ludicrous. If, 
he asked, the reason for the change of jurisdiction was that 
people had previously gone to the Chancery Division and got 
a foreclosure order without revealing how much they had 
collected, why could not an affidavit have been included in 
the foreclosure proceedings setting out the exact amount 
received ? The whole business could then have been left 
in the King’s Bench Division and the absurdity of the present 
situation avoided. Manchester solicitors were fortunate 
in that they had no difficulty in obtaining orders during the 
Vacation, and had the Salford Hundred Court, in which this 
new and difficult Chancery procedure had not come into force. 
The proceedings were not in the least like those of Ord. XTV. 
For example, if one proceeded against two mortgagors, or a 
mortgagor and a guarantor, six copies of the summons had 
to be prepared, one for each defendant and four for the Court. 
Ile had never been able to find out what the Court did with 
four copies. As another example. in proceedings for possession 
the mortgagor must receive a copy of the affidavit, which was 
of enormous length, setting out the whole proceedings under 
the mortgage ; and the original mortgage must be exhibited. 
If, as not infrequently happened, the building society refused 
to produce the original mortgage, a copy must be exhibited, 
and this also might be of tremendous length. The costs 
thus became out of all proportion to the work, yet there 
was stili the farce of costs only on a fixed scale. What costs 

solicitor was really entitled to add was entirely unknown. 

\ member then asked if Mr. Leaver could explain the new 
procedure in district registries on a specially endorsed writ. 
In a case with which he had been connected, the solicitor 
seemed to have got a writ of possession issued in a very much 
shorter time than Mr. Leaver allowed, and had obtained 
judgment for the balance of the purchase money ; but the 
procedure was a mystery to him. : 

Mr. S. O. MATTHEWS (London) pointed that Mr. Leaver had 
allowed two days for service, but as it had to be personal 
service, three or four weeks might be taken in finding the 
detendant. 

Mr. L. H. A. Pratrr (Cardiff) pointed out the connection 
with hire-purchase. The mortgagee suffered = from the 
application of the principle that he should pursue all his 
remedies at once. There was a clear distinction between 
his claim and the ordinary claim of a landlord for possession. 

Mr. F. E. LerFMAN (London) asked Mr. Leaver what the 
Court would do if an applicant asked as of right for his costs 
to be taxed, and what he would get from the taxing master. 

Mr. LeAveER, in reply, referring to the allegation that snap 
judgments had been obtainable under the old procedure, 
asked what the distinction was between these actions and 
any other class of action. He pointed out that the period of 
seventy days was a minimum; he had deliberately under- 


stated his case. 


Mr. GEOFFREY C. BOSANQUET (London) read the following 


paper : 
tue INWERITANCE (FAMILY PROVISION) AcT, 1938, AND 
RESTRICTION UPON THE RIGHT OF TESTAMENTARY DISPOSITION 
IN ENGLISH LAW. 

llow far, if at all, should any claim of a man’s family upon 
his property after his death be recognised by law and thereby 
i restriction put upon a testator’s free right of disposing of 
his own as he will? Some such question as that is suggested 
by The Inheritance (Family Provision) Act, 1938 (1 & 2 Geo. VI, 
ch. 45), which received the Royal Assent in July last, and will 
come into force on the 18th July, 1989. And it is curious 
and, [ think, interesting to find what development and changes 
there have been in the course of our history in the law govern- 
ing the right of testamentary disposition of personal estate. 
For if, under this Act, an application is made on behalf of a 
party claiming the benefit of its provisions against the alleged 
injustice of a husband’s or a father’s will, this will not be the 
first time that proceedings have been taken in our courts by 
the widow or children of a deceased testator claiming to have 
a reasonable provision secured to her or them out of the 














husband’s or father’s estate. Certain it is that in old days 
there was a special writ called ** De rationali parte bonorum ” 
whereby the applicant claimed to have allotted to her or him 
a reasonable part of the deceased husband’s or father’s 
estate. 

The basis of this writ was that when a man died leaving 
a widow and children his personal estate ought to be divided 
into three equal shares, one of which went as of right to the 
widow, one for division between the children, and the remain- 
ing third, which is said to have been named * the death’s 
part,”’ was free to be disposed of by his will. Similarly, if 
the deceased left only a wife and no children, or only children 
and no wife, the division was into two equal shares, of om 
of which the testator had free disposal by his will while the 
other belonged of right to the surviving wife or children. 

It will be recognised that this tripartite division corresponds 
to that which still obtains under the law of Scotland. where 
the three parts are named * the wife’s part.” ‘ the bairns 
part’? and ** the dead’s part.”’ so that a testator having 
wife and children cannot leave away from his family more than 
at most one-third, the other two-thirds going as of right one 
to the wife and one for division between the children. 

It would appear that this tripartite division on which the 
writ ‘* De rationali parte bonorum” was based obtained in 
England in the twelfth century. It is expressly mentioned by 
Glanvill in his ** Treatise on the L.aws and Customs of England.” 
written in Latin about the year LISI in the reign of Hfenry TI. 
and again by Bracton in his ** Laws and Customs of England, 
about 1264 in the reign of Henry IIT. There is also a refercnes 
to it in Magna Carta signed by King John in 1215. There, 
in dealing with the right of the sheriff to exact payment of 
any debt due to the King out of a deceased’s estate, it is laid 
down that. when this has been done, the residue is to be 
left to the executors to carry out the will of the deceased * and 
if nothing be due from him to us (the King) then all thy 
chattels fall to the deceased saving to his’ wife and 
children their reasonable parts.’ Thus the right of the 
deceased to have all his chattels and personal property dealt 
with according to his will is qualified by the proviso that 
this is subject to the right of the wife and children to their 
accustomed shares, these being, as we gather. one-third 
to the wife and one-third to the children, or, if} there be 
a wife and no children or children and no wife, one-half 
to the surviving wife or children, as the case may be. 

But while there undoubtedly was this procedure by 
* De rationali parte bonorum ” and the right of the wife and 
children undoubtedly prevailed over a large part of England 
and Wales and was so recognised and given effect to by 
our courts, we soon find that we have stumbled upon an old 
legal controversy whether this writ would lie at Common Law 
or whether the custom of some county or distriet tm which 
the testator lived or had personal estate must be pleaded 
to support it. In that controversy names of acknowledged 
authority can be cited on either side. If we go to the famous 
* Coke upon Littleton’ we find that Littleton distinetly 
lays it down that * after the debts have first been paid the 
remainder of the goods is to be divided into three parts. one 
for the children, one for the wife and of the third part thy 
testator has free right of disposal or if there be only a wife or 
only children then such free right of disposal extends to one 
moiety.” On this passage Lord Coke’s note is: “ But. it 
appeareth by the Register and many of our books that there 
must be a custom alleged in some county to enable the wife 
or children to the writ ‘ De rationali parte bonorum’ and go 
hath it been resolved in’ Parliament.” Thus Littleton 
supports one view and Lord Coke the contrary. 

A contemporary of Lord Coke, Henry Swinburn, published 
about the year 1590 his * Brief treatise of testaments and 
last Wills.” There under the heading ** What quantity of 
devised by testament ”’ he first 


writ 


goods and chattels maie be 
deals with the cases where there is a custom for such tripartit« 
or bipartite division as has been deseribed, of which there 
are three different cases. in one of which he may dispos 
of only a third (where wife and children survive), in the second 
of half (only a wife or only children surviving) and in the third 
case of the whole (no wife or child surviving). He then 
continues * The fourth ease is where here is no such custom 
: in which case albeit some were of this opinion that even 
by the Common Law of the realm the clear moveable goods 
were to be divided into three parts or into two parts as befor 
whereof the wife and children were to have their parts and 
that the testator could not dispose of any 


consequently ( 
the third. being the death's 


more thereof than the half or 
part—nevertheless others (whose opinion hath prevailed 
do hold the contrary, to wit. that there is no such division 
to be made by force of the Common Laws of this land but 
only by force of custom and consequently that it is lawful 
for the testator by the law of this realm (except ino those 
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places where the custom aforesaid is observed) to dispose all 
the whole residue of his goods (his funerelles and debts 
deducted) at his liking and that the wife and children can 
claim no more thereof but according as the testator shall 
devise by his testament.” 

Some sixty years later than Swinburn’s “ Brief treatise 


of testaments and last Wills ’’ we have about the middle of 


the seventeenth century Somner’s work entitled ** Gavelkind 
with sundry emergent observations both pleasant and 
profitable to be known of Kentish-men and others.’’ There 
we find a section devoted to the discussion of this question 
** Whether the writ ‘ De rationali parte bonorum”’ lie at the 
Common Law or by custom.’’ After considering the earlier 
authorities on both sides, he writes: ‘‘ If we shall admit (what 
some eagerly contend for) this rulé and order of partition to 
have sometime been by law current throughout the realm yet 
by general disusage and discontinuance it is now, and that 
not lately, antiquated and vanished out of use both in this 
(of Kent) and other Counties surviving only (for ought IT hear) 
in the Province of York and some few cities.’’ This work, 
Somner’s ** Gavelkind,” is said to have been written by 1647 
although not published until after the Restoration in 1660. 

It would accordingly appear that by some time before 1647 
the right of a surviving wife or children to claim a reasonable 
part and to have recourse to the old writ ‘‘ De rationali parte 
bonorum’”’ applied only in the Province of York and certain 
cities and districts where a custom could be shown to support 
it. Nor did the custom long survive even there. For in 1692 
an Act was passed (4 Wm. & M., ch. 2), ‘* that the inhabitants 
of the Province of York may dispose of their personal estates 
by their Wills notwithstanding the custom of that Province.” 
By that Act as from 26th March, 1693, widows, children and 
other kindred of testators in that Province were ** barred to 
claim or demand any part of the goods chattels or other 
personal estate in any other manner than by their Wills 
limited any law statute or usage to the contrary notwith- 
standing.’’ But the Act was not to extend to the freemen 
of the Cities of York and Chester. 

Three years later in 1695 a similar Act was passed (7 & 8 
Wm. III, c. 38) giving as from the 24th June, 1696, unrestricted 
right to any persons inhabiting or having any goods or chattels 
in the Principality of Wales or the Marches thereof ‘‘ to dispose 
by their last Wills of all their goods debts and other personal 
estate to their Executors or such other persons as the said 
testators shall think fit in as large and ample a manner as by 
the laws and Statutes of this realm any person may dispose 
of the same within any part of the Province of Canterbury 
or elsewhere.” 

Finally in 1724 in an Act for regulating elections within 
the City of London and for preserving the peace, good order 
and government of the said City (2 Geo. I, ¢. xviii), s. 17, 
provides that ‘* To the intent that persons of wealth and 
ability who exercise the business of merchandise and other 
laudable employments within the said City may not be 
discouraged from becoming freemen of the same by reason of 
the custom restraining the citizens and freemen thereof from 
disposing of their personal estates by their last Wills and 
Testaments it should be lawful after the Ist June 1725 for 
freemen of the said City to dispose of their personal estates to 
such persons and to such uses as they should think fit any 
custom or usage of the said City or any by-law or ordinance 
made or observed within the same to the contrary thereof in 
anywise notwithstanding.” 

Thus by these three Statutes the custom by which widows 
and children could claim their reasonable parts of the personal 
estates of their husbands and fathers was abolished in the 
Province of York, in the Principality of Wales and the 
Marches thereof and in the City of London. It is doubtful 
whether after that the custom survived in any part of England 
but, if so, it must have been finally swept away by the Wills 
Act of 1837, from which time until now there has never been 
any restriction upon the right of testamentary disposition of 
personal estate under English Law. 

To the question posed by Somner ** Whether the writ 
‘ De rationali parte bonorum’ lie at the Common Law or 
by custom” the answer would seem to be that in early 
days the right of the widow and children to their reasonable 
parts and the consequent restriction upon the free right 
of disposal by will of personal estate was part of the Common 
Law of England, but that gradually this fell into disuse and 
came to be observed only in certain parts of the country 
where it was preserved as a custom, and that then, contrary 
to what had in former times been the case, the writ 
* De rationali parte bonorum”’ would lie only where a custom 
could be shown to support it. This is the view taken by 
Lord Macclesfield, Lord Chancellor, as appears in his judgment 
in the case of Kemp v. Kelsey (Prec. Ch. 594) in 1722, where 
he says ‘‘ This custom of the City of London was the remains 





of the old Common Law that a man could not give away 
any part of his estate without the consent of his children 
and is so taken note of in Bracton; but it being found 
exceedingly inconvenient and hard it was by the tacit consent 
of the whole nation abrogated and grown into disuse —for 
what law has been ever made to repeal it? But in the City 
of London where the Mayor and Aldermen had the care of 
orphans they by that sole authority and power have preserved 
this part of the Common Law in London which is disused 
and disapproved everywhere else.”’ 

There is one further piece of evidence which seems of 
interest as throwing light upon this question whether the 
right of the widow and children to their reasonable parts 
of the personal estate of the husband or father was ever 
part of the Common Law of the land. Five years ago 
there was printed by subscription of the friends of the 
late J. P. Gilson, wno had been Keeper of Manuscripts at 


the British Museum, a book called ** Legal and Manorial 
Formularies *’ edited from originals at the British Museum 
and the Public Record Office. The printed text, which 


is in Latin, is taken mainly from a manusevript which had 
been secured for the Britisa Museum by Mr. Gilson and 
of which the date is said to be i300 or just after. On 
perusal of this book it is found that the manuscript or the 
earlier part of it is in fact a conveyancer’s precedent book 
containing forms of deeds for various kinds of transactions. 
liere we have in fact a Prideaux or Key and Elphinstone 
of 1300 or thereabouts; and it is all the more interesting 
to conveyancers of our own time in that it was composed 
shortly after the passing of a new Conveyancing Act which 
revolutionised the law of land tenure, the famous Quia 
Emptores of 1290 which prohibited further subinfeudation. 
In his introduction to the precedents the author refers to this 
and reminds his readers that they must now change the form 
of habendum in their conveyances and instead of ‘* To hold 
of me and my heirs’’ must say *‘ To hold of the chief lord 
of the fee.”” Now this manuscript includes a part containing 
instructions for making a will, and here, after pointing out 
that the testator must first of all consider what debts he owes 
and what are owed to him, the writer says that the next thing 
to be considered is whether he has a wife or not and continues 
“Tf he has not, he should make his Will in respect of all his 
goods moveable and immoveable unless the custom of his 
country is against this. If he have a wife and children 
then a third part of all his goods is to be set aside equally 
and proportionately for the benetit of his wife, his debts 
having been first discharged, and another third part set aside 
for the maintenance of his children. Then of the other third 
part the Testator makes his Will. If he have a wife and no 
children then all his goods are to be divided into two parts of 
which one part shall be left for his wife which without her will 
and consent he shall not be able in any wise to will away 
but of one equal part he should make his Will.” Clearly 
this conveyancer of 1500, whoever he may have been, had 
no doubt at all about the law ,overning the right to dispose 
of personal estate by will. He has in mind that there may be 
some custom still more restrictive, but, apart from any 
custom, the law of the realm limits the free right of disposal 
by giving to the wife and children their proper shares, the 
division being tripartite or bipartite according as the testator 
has both wife and children or has only a wife or only children, 

It would seem then that the development of our law 
upon this point was roughly this—first, there was a time 
when the right of the wife and children to their reason- 
able parts was the Common Law of the land; then there 
came to be certain cities and places where, as indicated 
by Bracton, there was a custom allowing testators free 
right of disposal of the whole of their personal estates ; 
then gradually the free right of testamentary disposition 
came to be the general law and the right of the widow and 
children to prevail only where a custom to that effect could 
be shown. For a time such right still obtained by custom 
over a large part of England including the Province of York, 
parts of the Principality of Wales, and the City of London. 
Finally, by the several statutes above mentioned, the custom 
in these places was abolished and at any rate for the last 
hundred years and more there has been no recognition by 
our law of any claim on the part of the widow or children 
and every testator has been free to dispose of the whole 
of his personal estate according to his liking. 

And now in the year 1938, we have, in the Inheritance 
(Family Provision) Act, an alteration of the law which 
indicates that the tide of public opinion is setting in the 
opposite direction. It is felt that it is not right that a man 
should be allowed to leave all his property away from his 
family without making any provision for his wife and children. 
To remedy this there is to be a right to make application 
to the court on behalf of a surviving wife or other dependant 
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as defined by the Act, and the court. if of opinion that the 


will does not make a reasonable provision for such dependant 
may order that such reasonable provision as the court thinks 


fit shall be made out of the testator’s net estate for the 
maintenance of such dependant. Such an application on 
the face of it bears some resemblance to the old writ ‘* De 
rationalt parte bonorum.”” But if there is some resemblance 
und the alteration of the law made by the new et is in some 
sense a return towards what the law used to be in former 
days, the return goes but a little way in that direction and 
the differences of the new law from the old are very consider- 
ible. To note some of the obvious differences will be at the 
same time to indicate the nature of the procedure under the 
new Act. 

|. In the first place, while the old writ) applied only 


to personal estate, for the purposes of the new Act the estate to 
taken into account includes 1 as well as personalty. 
2. Secondly, under the Act the right to 
secured is not under the old writ to the 
not that family 


Phe claim 
of dependency. It is not the right of members of the 
sbievre the fortune of their 


family claiming to inherit a 
but the claim of a dependant 


ased father or husband. 
provision made for her his 


ilty 
have provision 

as such, 
alone but 


family 


as 
recognised is of ties 
in 
dec 
wife or child to have some or 
maintenance. 

+. Consequently, in 
allowed to be granted by 
ncome only. There is no right. as 
1 part of the capital except only in where the net 
estate not exceed £2000, Moreover. the provision 
s limited to the period of dependency and on 
marriage in the case of either the widow or an 
daughter, except a daughter suffering from some 
physical disability. With this exception there is 
at all to a daughter married at the time of the 
death. Similarly in the case of a son the provision is limited 
to the period until he attains the of twenty-one years 
or, if suffering from disability. the of such 
disability. 

!. Fourthly, whereas under the 


provision 
of 


third 
the 


the place, the 
court is by payment 
under the old writ. to 
cases 
does 
CeCASCS 
unmarried 
mental or 
right 


testator’s 


some cesser 


writ} the right was 


to the widow and children, now it is to be to the surviving 
spouse and children, to the husband in respect of his wife’s 
estate equally with the wife in’ respect of her husband’s 
estate, a difference symptomatic of the extraordinary change 
n the social, economic and legal status of women in our 


modern world. 

>. Fifthly. while the old tripartite division seems to be 
recalled in the limitation prescribed in the amount of income 
which may be awarded, not more than two-thirds where 
there is a wife (or husband) and also children and not more 
than half where there is only a wife (or husband) or only 
children, there is under the new legislation no definite part or 
share even of income to which either wife husband) 
or child is entitled—the provision to be made is entirely at 
the discretion of the court to the maximum limits 
mentioned. 

6. Sixthly, there is to be no right of the children to an 
independent. share against the wife. inasmuch as it is 


(or 


subject 


as 


provided that no application shall be entertained on behalf 


of any person where the testator has bequeathed not less 
than two-thirds of the income to a surviving spouse and 
there is no other dependant as defined by the Act except a 
child or children of such surviving spouse. a provision which 
does not seem wholly satisfactory as the testator may leave 
two-thirds of the income to his wife for her life and the capital 
subject to such life interest right away from his children with 
the result that. on the death of the wife. any dependant 
children may be left entirely unprovided for. 

7. Finally. the benefit of the Act may be invoked 
only on behalf of natural and lawful children of the testator, 
but also of children adopted under the Adoption of Children 
Act. 1926, as well as on behalf of a child en ventre sa mere. 
The right of an unborn child was no doubt recognised by the 
law from very early days. but the recognition of adoption is 
of course a late importation into our law. 

Such being some of the differences in the proposed new 
right with the right under the old writ 


not 


as compared 
De rationali parte bonorum.” there are one or two other 
points to be considered in the prov isions of the new Act. 
It has been already noted that the benefit of the Act is 


to be confined to members of the family of the testator who 
were dependant on him at the time of his death. Any applicant 
must come within one of the following four categories : (a) a 
Wife or husband; (b) a daughter who has not) been married 
or who is, by reason of some mental or physical disability. 
incapable of maintaining herself: (¢) an infant son; or (d) a 
son who is by reason of some mental or physical disability 
incapable of maintaining himself. 





The question of the quantum of income to be allowed to a 
dependant is to be at the discretion of the court. but for its 
guidance there are expressly prescribed certain matters 
which must be taken into account. These are (1) the income 
of the applicant whether past. present future; (2) the 
conduct of the applicant in relation to the testator or other- 
(3) the reasons of the testator so far as ascertainable 


Wise ; 
for making the dispositions made by his will, and (1) any 
other matter or thing which the court mav consider relevant. 


Whether in relation to the applicant or the beneticiaries 
under the will or otherwise. 
Moreover, in considering the 
the dispositions made by the 
court may accept such evidence 
including any statement in writing signed by the testator and 
dated, but so that the court mating the weight to bx 
attached to any such statement shall have regard to all t! 
circumstances from which any inference can reasonably be 
drawn as to the accuracy or otherwise of the state 
Then with regard to the procedure, any application 
to the court must be made within months from the 
date on which representation to the first taken 
out. And, no doubt to mect the contingency 
of no person interested under the will applving for a 
a dependant by or on behalf application — is 
intended to be made is enabled to take a grant of adminis 


testator’s reasons for making 
will, it is provided that the 


as it considers sulticient, 


in est 


ment, 


SIX 
estate Is 
p ssible 

grant, 


whose an 


tration with the will annexed, it being provided that such 
a dependant shall be deemed to be a person interested in 
the testator’s estate for the purposes of s. 162 (1) of the 
Supreme Court of Judicature Act, 1925. 


he Inheritance (Family Provision 
\ct is successful and an Order is made, then the will is to 
take effect. and that as from the death. just as if the variations 
ordered by the court had been incorporated in the will when 
executed by the testator, and the effect for all purposes. 


If an application under t 


including payment of duties, is to be the same as if the will 
had been so executed. After anv Order under the Aet has 
been made, an office copy of the Order is to be filed at the 
Principal Probate Registry, and a memorandum of the 


endorsed on or permanently annexed to the 
Administration with the Will annexed 


Order must be 
Probate or Letters of 
as the case may be. 
After the expiration of six months from the grant of repre 
sentation, the only orders that can be made are either (1) an 
order varying a previous order on the ground either of non 
disclosure of any material fact or of change of circumstances ; 
or (2) an order making provision for another dependant. of 
the testator, but in can any order affeet any 
property other than property the ineome of which is at that 
time applicable for the maintenance of a dependant of the 
testator. Consequently after the lapse of the six months no 
person outside the family who is a beneficiary under the 
will can have his title or right to any property so inherited 
disturbed by any order subsequently made under the Aet. 
Such then are the provisions of the Inheritance (Family 
Provision) Act, 1938. not indeed making any sweeping 
changes in the right of testamentary disposition generally, 


ho case such 


but rather aimed at remedying some exceptional eases. of 
hardship. Admittedly the Act does not go so far as some 
would wish; admittedly it does not provide -safeguards 


against evasion which would not be difficult. The alteration 
made by the Act is not merely an entirely new move imposing 
a restriction on testamentary disposition where there has been 
no sort of restriction for the last hundred vears and more. but 
it is actually a reversal of direetion and. so far as it goes, a 
return to an almost forgotten state of the law when the claims 
of family upon the estate of a deceased husband or father were 
recognised and allowed by courts. Such legislation is 
born of a changing social consciousness and refleets a gathering 
tendeney in publie opinion. As such it is rightly regarded as 
experimental. And if our legislators have preferred to 
proceed slowly and to take but a initial step feeling. 
as it were, their way cautiously, who shall sav that they have 
not been wise in so doing ? 

Mr. G. W. K. Butrcuer (Bingley) asked whether it 
be necessary under this Act for executors to wait six months 


our 


short 


would 


before distributing the estate in accordanee with the will. 

Mr. BosaANQuer replied that there was no provision for 
that. so far as he knew. but that it would certainly be wise 
not to distribute until the end of six months in case any 
application were made. 


reat appreciation 


Dimes (London) expressed his ¢ 
speaking 


He said that. as an ageing solicitor 
he found that if one wanted 
meed of happiness it was essential to be for ever cuarding 
against the habit of looking below the surface. But if’ ever 
there was a ease where an exception could be made, this was it. 
Solicitors could look and see that’no harm was done by this 


Mr. P. E. 
of the paper. 
from bitter experience, 


One 
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Act. When it had been mooted they had exclaimed : ‘* God 
bless my soul! What are we coming to? The opulent 
man is already deprived of half his income by taxation, and 
when he has no more use for it, when he dies and wishes to 
benefit others, he is deprived of half his capital by death 
duties. Now it is proposed that he shall be deprived of one- 
half to two-thirds of the small remainder!’’ But nothing 
of the sort had in fact happened, nor had it ever been the 
intention of those responsible for the Bill. All that the Act 
had done was to make provision, subject to the greatest 
possible safeguards, to enable the court to say that that which 
was unethical should not take effect. It had done nothing 
more than take a forward step in the right direction. 

Sir REGINALD POOLE (London) was not sure that he fully 
agreed with Mr. Dimes. In fifty years he had only once come 
across a really unjust will. He thought the Act was a dangerous 
Act, and he disliked and deplored any fettering of the testator’s 
free will. There were already precautions to prevent a man 
from disposing unjustly. The first defence was the advice 
of the solicitor, who did his best to see that justice was done. 
Those who, like himself, had beguiled the period of a lengthy 
sermon by studying the Book of Common Prayer, would 
remember that a part of it dealt with the duties of a parson 
visiting the sick. One of his duties was to see that the man 
had made a just distribution of his property, and to put him 
in the hands of a lawyer. 

Mr. T. A. NEEDHAM (Manchester) expressed interest in the 
historical part of the paper and described some wills which he 
had discovered in the course of his researches into the 
sixteenth century. The first was dated March, 1557, in the 
Province of Canterbury and the County of Staffordshire. 
The testator directed that his goods should be divided into 
three parts: one he left to himself, the second to his wife, and 
the third to his children. The second was in the Diocese of 
Lincoln in the Province of Canterbury, and dated September, 
1558, in the County of Leicester. Here again the goods were 
to be divided into three parts: one to pay his debts, one for 
his wife, and one for his children. A Derbyshire testator 
in 1569 had given similar directions, while another sixteenth- 
century testator in Staffordshire left one part to his wife and 
the other to his five children. In 1597 a testator in 
Nottinghamshire, in the Diocese and Province of York, 
left. one-half of his farm to his wife, together with one-third 
of his goods and chattels, and the rest to his children. In 
none of these wills was there any evidence of any binding 
custom, though they did give evidence of a trace of @ custom 
of leaving a third to the wife, a third to the children, 
and a third free, or, if there were no children, one-half to 
the wife. He had, he added, spent forty years doing work 
connected with wills within three minutes of Manchester 
Town Hall, and he supposed that the number of wills with 
which he had dealt must run into four figures. Yet only once 
had he come across an unfair or inequitable will, and in that 
case the sufferer had abided by the will, although he might 
have avoided it. It had been made by a married woman, 
disposing of money which she had scraped out of her husband’s 
wages. She left a life interest to her husband, with remainder 
to an adopted daughter for life, with remainder to a Manchester 
hospital for the purpose of endowing a bed in her name. 
He regarded the Act as a means of promoting strife and litiga- 
tion, of encouraging unworthy children to try speculative 
actions in the hope that they would get something cither out 
of the court or out of the other side. He saw nothing but 
trouble and anxiety in connection with it. 

Mr. H. F. Simpson (Manchester) quoted the will 
cotton merchant who had been of a very gentle disposition 
and more womanly than his wife. He had requested his 
executors to express to his sisters his regret that during his 
lifetime he had been unable to ask them into any of his 
dwelling-houses without fear of their being insulted. 

Mr. G. E. HuGues (Bath) thought it was a pity the oppor- 
tunity had not been taken to deal with circumstances which 
he had once or twice come across: when a man had made a 
perfectly just will in youth and then become insane. Before 
his death his circumstances had materially altered, so that 
the will he had left was grossly unjust. 

Mr. J. T. HiaGs (Brierley Hill) asked whether the public 
assistance authorities could initiate proceedings under the Act. 

Mr. BosaANQuET replied that he knew of nothing in the 
Act which allowed this. 

Miss CARRIE Morrison (London) pointed out that 
the women’s societies had been very strongly in favour of the 
Act, and submitted that they must have had a great many 
instances of injustice to families, especially children. She 
herself thought that the Act did not go far enough. 

Mr. F. A. PApMORE (Manchester) supposed that the 
promoters of the Act had found their examples of injustice 
mainly among poor people. It was not the solicitor-drawn 


of a 


will but the home-made article on a sixpenny form that 





offered the best examples. A man might have left his wife 
and be living with another woman, or have legitimate and 
illegitimate children, or be under the influence of some person 
who had no business to have power. It was difficult to say 
that the Act was one which ought to be deprecated. Solicitors 
could not cite many instances of unjust wills, because a solicitor 
always did everything he could to prevent a moral or family 
injustice. 

Mrs. MuRIEL LEFROY 
definite one-third clause had not 
but that the fraction had been left to the court. She came 
across a great many where more injustice might be 
created by giving the wife a right to a one-third share, although 
this right had long been in force in Scotland. 

Mr. BOsSANQUET, in reply, expressed surprise at the dissatis- 
faction with the Act revealed by the discussion. He had 
thought that the objection would be that it was an absurd, 
pettifogging Act which did not do what it set out to do and 
only touched the fringe of the problem. In Australia and 
New Zealand legislation of this kind was already in force. 
There had been an appeal to the Privy Council this year 
in which the court had amended a will and increased legacies 
from something like £15,000 to £25,000. There were still evils 
to be remedied, but the promoters of the Bill had been right, 
he thought, in going a very little way at first. The legislation 
it enacted must be considered as purely experimental. 

THE PRESIDENT welcomed the historical research with 
which the paper had begun, and observed that in Scots law 
provision for wife and children had long been in force. 


(Bournemouth) was glad that the 
been included in the Act. 


cases 


(T'o be continued.) 


The Banquet. 


Mr. F. A. PADMORE, President of the Manchester Law 
Society, took the chair at the Banquet, which was held at the 
Midland Hotel on Tuesday evening. 

In order that members might not miss the important speech 
broadcast by the Prime Minister. arrangements were made for 
it to be relayed to the guests during the dinner. 

\fter dinner, the gathering honoured the toast of ‘* His 
Majesty the King, Duke of Lancaster,’ and that of ‘ Her 
Majesty the Queen, Queen Mary, Princess Elizabeth and other 
Members of the Royal Family.” 

The Lord Mayor, ALDERMAN SiR WILLIAM KAY, in proposing 
the health of The Law Society, said that in the last two days 
he had come to appreciate lawyers in a way in which he had not 
appreciated them before. There were two sides to a lawyer's 
office, and the best was the outside. He was sure that The 
Law Society had enjoyed a good time, and that members 
had met together and each had seen quite another side of 
his particular antipathy. The Society and the law of England 
stood for much in the everyday life of the people. Many 
years ago he had entertained Judge Farquhar, from America. 
at a banquet of the Chamber of Commerce. The judge had 
told his hosts that he was proud of being an Englishman 
his forhears were English—and that he was_ particularly 
proud of Kneglish law, because it was so fair. All the laws in 
the United States were based on it, and he was proud that they 
should be. The Lord Mayor, in giving the toast, hoped that 
The Law Socicty might flourish for ever. 

Mr. W. W. Gipson, President of The Law Society, in reply. 
declared his intention of telling those present who did not 


know the Society something about it and about what it 
and its Council—were not. Widespread misapprehension 
existed, and the popular idea about the Council was, 


apparently, that they consisted of a gang of old men who were 
doddering down to the grave (loud laughter). This was not 
true (applause). There was an equally strong delusion 
in certain quarters—probably the same quarter—that such 
brains as the Council might ever have had (though it was 
doubtful whether any of them ever had any brains) were 
now devoted solely to the study of food and wine. There 
was more truth at the moment in that rumour than in the 
other (applause). All his colleagues on the Council had 
greatly appreciated the hospitality which they had so far 
received, and not least that of the dinner—as far as it had gone. 
He said this with true lawyer’s caution, for he was still 
looking forward in hope, in which he believed he was not alone. 
The Council had a great many duties to perform on behalf 
of the Society. Some people asked, ‘* What does the Council 
do ?” and said they never did anything. In fact, they held 
an enormous number of meetings every year, and had so 
many sub-committees, which held so many meetings, that a 
proposal was on foot to reduce the number by about a quarter. 


Phe Council maintained close relations with many Govern- 
ment Departments and did useful work in connection with 
them. They were in especialiy close touch with the Lord 


Chancellor's Department, the Master of the Rolls and the 
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Poor Persons Department, which regulated the Poor Persons 
Procedure which had always been so dear to the heart of 
Sir Edmund Cook, who would break his heart if anything 
happened to put a spoke in its wheel. At present it was 
flourishing, though its work had been made more difficult 
by recent legislation and the heavy burden that this imposed. 
The new demand had been met so far and the difficulties 
were gradually being overcome. 

The Council did their level best to look after the interests 
of their members and to uphold the highest standards of 
honour and dignity. They did this not solely in the interests 
of the profession, but also with the object of benefiting the 
public. Most responsible solicitors would maintain that 
what benefited the public ultimately benefited the lawyer. 
The right view for any professional man was to place the 
public interest well in advance of his own or even that of his 
profession. 

Much of the work of the Council was from its nature unseen 
and must remain unseen. Little could be said about it in 
public. He assured the gathering, however, that the work 
was valuable. At times a member might feel that the 
Council were not getting on as fast as they should with the 
work he would most like to see done. If, however, members 
would exercise a little patience they would realise that, 
infirm, senile and doddering as members of the Council might 
be, they did their best and did very useful work. They 
would endeavour to do so as long as members left them 
in that position—for they were only in the Council on suffer- 
ance, and ultimately they had to do what members wished 
them to do. On the whole they did it to the best of their 
ability. 

LEGAL AND MEDICAL EDUCATION. 

The toast ‘‘ The Bench and the Bar” was to have been 
proposed by Mr. E. L. Burgin, M.P., Minister of Transport, 
and responded to by Sir F. Boyd Merriman and Sir Claud 


Schuster, K.C. Owing, however, to the summoning of 


Parliament for Wednesday, none of these speakers could 
attend the banquet, and the toast was proposed by Professor 
J. S. B. Stoprorp, Vice-Chancellor of the University and a 
member of the medical profession. He complained that he 
had been briefed at very short notice and that his leader had 
not left him any notes. Moreover, he did not clearly under- 
stand the meaning of the toast. He knew nothing about 
benches and dared not admit to a knowledge of bars. From 
his youth up he had had great respect for the legal profession, 


and when add-essed by a policeman through the window of 


his ear, he invariably, and with consistent success, called him 
‘Sir.’ He had found members of the legal profession 
somewhat sensitive, and had known the hosts at a legal 
dinner take offence at the story of the accused person who, 
when asked by the chairman of the bench whether he was 
legally represented, had answered, ‘* No, I intend to tell 
the truth.’”’? On the other side, lawyers were not so tender 
in their attitude to his own profession, and he recalled a 
most disgraceful story told by a very distinguished judge 
about one of his friends, a surgeon, whom his lordship had 


actually mentioned by name. A soul had presented himself 


at the gates of Heaven and had been refused admission ; nor 
had he been admitted to Hell. On his return to Heaven, 
St. Peter had made further inquiry, as a result of which the 
soul was admitted and the misunderstanding cleared up; 
he had been a patient of the surgeon and had arrived ten 
vears before his time. 

During the last four years Professor Stopford had come 
closely into touch with the work of the Faculty of Law at the 
University, and had realised more than ever before what 
The Law Society did for legal education. He warmly thanked 
those members of the legal profession who served on the 
Advisory Committee of Legal Education. Mr. Padmore 
had, he said, been in that capacity a tower of strength upon 
which he leaned almost weekly. He had also been impressed 
with the parallel between law and medicine. The governing 
bodies of both professions undertook considerable responsibility 
for the education of entrants. Furthermore, they exercised 
disciplinary powers in cases of professional misconduct, and 
did everything in their power to maintain the highest possible 
ethical standards. The measure of control exercised in the 
two professions was not the same, but both bodies gained 
much from the co-operation of practitioners and of whole- 
time teachers. Both professions were keen to improve 
educational standards on admission to the professional courses 
proper. In planning reforms and developments it was 
important that the controlling bodies should remember that 
they claimed to represent learned professions and that their 
aim was not merely the production of technical experts and 
practitioners. The danger of doing so was evident in his 
own profession, and might not be present in the legal pro- 
fession. Owing to the overcrowding of subjects in the 








medical curriculum and the appearance of new subjects at 
such a terrific rate, there was a clamour in certain quarters 
for the exclusion of subjects which were not of immediate 
practical importance. Tle had always opposed this demand, 
and the day would be unfortunate when overcrowding was 
met by leaving out subjects which had an educational and 
a cultural value but not a very obvious and immediate practical 
one (Hear, hear!). Thecase would best be met by the happy 
co-operation of practitioners and whole-time teachers in the 
law and medical schools to reach a happy compromise between 
the academic point of view and that of the practitioner and 
the technician. 

Sir JOHN BENNETT, K.C., Vice-Chancellor of the County of 
Lancaster, said, in reply, that he had hoped to be able to thank 
Professor Stopford for the kind things he had said about the 
Bench and the Bar, but now he was not so sure that his friend 
had been altogether complimentary. Professor Stopford 
had a much more intimate connection with the law than he 
could gain from the driving of a motor car, and he knew that 
a university education in the history and principles of law 
were most important to anyone who aspired to be a lawyer 
rather than a mere practitioner. The School of Law at 
Manchester University deserved the support of all Manchester 
solicitors, and the most practical way in which they could 
give that support was by encouraging their clerks who were 
learning law to join the school, and by giving them the time 
and opportunity to attend its classes. He congratulated the 
Manchester Law Society on its centenary, and thus on having 
carried out its work for at least three generations. It had 
established for itself a priceless possession—that of great 
traditions. Those guests who were judges administering the 
law would be the first to acknowledge the benefit which they 
received from the traditions of their predecessors, which were 
the foundation of the respect and confidence which they 
enjoyed. 

Judge T. B. LEIGH, also in reply, thanked Professor 
Stopford—** hereinafter referred to as Vice-Chancellor No. 1” 

and felt that he should merely say, ‘* Vice-Chancellor No. 1, 
I thank you; and Vice-Chancellor No. 2, I concur.’ Out of 
respect, however, for the toast, the centenary celebration, 
and above all for ‘** Doctor’? Padmore (applause), he felt 
he should say a few words more by way of reasoned judgment. 
He regretted that a practising barrister should not have been 
chosen to respond to the toast. It had been lately held, as a 
result of intimate research, that a barrister who assumed the 
judicial office did not thereby cease to be a member of the Bar. 
His barristership was rendered for the moment negative, 
but it was not destroyed. It was a hopeful prospect that a 
judge who might some day be superannuated could seek to 
return to the lists without the somewhat dangerous experiment 
of another course of Inns of Court dinners and the tragic 
experience of sitting again for a Bar examination. On the 
other hand, a practising barrister could have told from recent 
experience what Judge Leigh could only tell from hazy 
recollection ; of the perils of eating a dinner with unrestricted 
wine and of then being called to the Bar and asked to shake 
hands with the Treasurer of the Inn for the time being; of 
the year’s reading in chambers, with an occasional essay in a 
court of record ; of the first brief, marked ‘* £1 38. 6d.,”’ with 
its own special balance-sheet: ‘‘ Received ’’—and it was 
received, because it was sessions !—the fee, and on the other 
side: ‘‘ Clerk, 2s. 6d.3; sessions entrance fee and term fee, 
£1 10s.; railway fare, 7s. 6d.; lunch, 5s.; champagne all 
round for first brief, £3 5s.- balance transferred to general 
account.’’? And then the hopes and fears, the sunshine and 
shadow, the difficult cases won and the difficult clients lost ; 
and, above all, that incomparable camaraderie of the Bar, 
where those who contended against one another strenuously 
in the day dined together as brothers at night, when all their 
differences were forgotten and they prepared for the contests 
of the morrow. These things had become memories fading 
gradually into the past, but they were also an inspiration for 
the present and future. 

The Bar and the Bench, like the solicitors’ profession, stood 
for the elucidation of the truth. Truth, it was said, lay hid 
at the bottom of a well. He had observed in the structure 
of his court a portion called the ‘‘ well”? ; it was not the 
portion occupied by the judge, still less by the jury, and 
learned counsel were not allowed to penetrate its recesses : 
the well of the court was occupied by the solicitors. Sometimes, 
when counsel was struggling to explain to the court a case 
of which he himself had only heard half an hour before, a 
solicitor would frantically try to guide him from the well and 
be beaten off contemptuously ; then the attempt of truth 
to rise to the Bench was hindered. The county court bench 
had the advantage that they were sometimes actually allowed 
the assistance of those who sat in the well, and sometimes 
by this cutting out of the middle-man the elucidation of truth 


was assisted. 
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THE LAWYER IN SOcIAL LIFE. 

THe Bisiope of MANCHESTER, Dr. Guy Warman, 
the health of The Manchester Law Sox iety. Ile made several 
complaints against the legal profession, of which the chief 
oncerned his judge and legal secretary, of whom he was proud 
ind fond. and who performed their duties admirably, but who 
would not always let him do what he liked why ¥ this was a 
free country-—-and generally made him do it much more slowly 
than he would have liked. Some people imagined that the 
legal profession was only interested in persuading people to 
vo to law. The greatest contribution its members made to 
was to prevent people from going to law. They tried 
in this Imperfect world to he Ip in that task in which ** Vice- 
Chancellor No. 1 and himself were trying to help: making 
the world a better place for people to live in. In the pro- 
claiming of high ideals and the determination to prevent the 
lower ide society. the mere parson and the 
learned man of law wer he lawvers of Manchester 
contributed to the ways outside their 
profes ional life. The chairmen of two vreat hospitals 
and the vice-chairman of the most important committee 
in the diocese were by andthe other day Mr. Padmore 
launched a great behalf of the largest) girls’ 
school in the city. 
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and themselves las Other 
ocicties had been doing equally valuable work and for even 
longer: Bristol since L770. Yorkshire 1786. and even 
Liverpool (laughter) since 827. It was not. however, fair 
to say that) Manchester had had only a centenary. It had 
possessed before ISSS a law societv which had met at an 
foshcl. Perhaps that body had not troubled much about 
abstruse questions of law, but rather about such matters as 
occupied the gathering that night: a very jolly and happy 
time among old friends and new friends. \ local society could 
work for itself with the sociation of Provincial 
Law Societies and the Council. Ile greatly valued the 
issociation of a society such as his with those two greater 
bodies. Some of thos present had thet morning attacked 
the Council, but no one could understand how the system 
worked until he had had experience of all those bodies and of 
their co-operation. The Council never passed a resolution on 
L major question until it had heard the views of the Provincial 
sssociation, It did tremendous work, and the local societies 
should work with it. He paid warm tribute to Mr. A. H. 
Groulty for his organisation of the Conference. — Es 
Was next day to be robed in red by the University 
the tribute of the Universitv to the work the 
Law Society had done for them. THis one hope was 
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Legal Notes and News. 


Honours and Appointments. 


Office that Sir Richard 
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Notes. 
twenty-four appeals for hearing in the 
Judicial Committee of the Privy Council. Four 
we from C: thirteen from India, and one each from 
Newfoundland. West Africa, Palestine, Ceylon, Gibraltar. 
Hlong-kong., and Mauritius. Eight judgments await delivery 
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COUNTY {T CALENDAR 
The following are the dates of 
Circuit 41. which were received too late for 
Calendar in last week’s issue : 
Circuit 41-—- Middlesex. 
His Hon. Judge EFarengey. K.C. 
His Hon. Judge ILancock (Add.) 
Clerkenwell, 3. 4 (3.S8.). 5. 6 
i7, 18 (3S.), 19; 29, 21, 2 
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Stock Exchange Prices of certain 
Trustee Securities. 


1932) 2%. Next London Stock 
Thursday, 13th October 1938. 
Middle 


Sank Rate (30th June. 
Exchange Settlement, 
: Flat ~ Approxi- 
Div Prive I . mate Yield 
' ) nterest - 
Months. 28 Sept Yield with 
1938, redemption 


£ «s. a. 
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ENGLISH GOVERNMENT SECURITIES 
4° 1957 or after FA 102 
Consols 24% “Gren . - JAJO 67 
War Loan 34°% 1952 or after — JD 94 
Funding 190 Loan 1960-90 ... .. MN 108x4 
Funding 3°, Loan 1959-69 jet AO 92 
Funding 23°, Loan 1952-57 ... a JD 91 
Funding 24% Loan 1956-61 . . AO 384 
Victory 4% Loan Av. life 21 years ... MS 103 
Conversion 5% Loan 1944-64 MN 106xd 
Conversion 34° Loan 1961 or after AO 93 
Conversion 3% Loan 1948-53 ae MS 94 
Conversion 240%, Loan 1944-49 i AO 92 
National Defence Loan 3°, 1954 58 JJ 94 
Local Loans 3% Stock 1912 or after JAJO 80 
Bank Stock ‘ = San Ree AO 
Guaranteed 23° Stock (Irish Land 

Act) 1933 or after ; 
Guaranteed 3°, Stock 

Acts) 1939 or after “ — JJ 83 
India 44° 1950-55... — ay MN 108 
India 34°, 1931 or after JAJO 85 
India 3° 1948 or after JAJO 73 
Sudan 44% 1939-73 Av. life 27 vears FA 
Sudan 4% iT 174 Red. in part after 1950 MN 
Tanganyika 4°), Guaranteed 1951-71 FA 
L.P.T.B. 4$% “ T.F.A.” Stock 1942-72. JJ 
Lon. Elec. T. F. Corpn. 23% 1950-55 f 


COLONIAL SECURITIES 
Australia (Commonw’th) 4% 
Australia (Commonw’th) 3° YA 
Canada 4% 1953-58 

Natal 39% 1929-49 

New South Wales 34% 

New Zealand 3% 1945 
Nigeria 4°, 1963 . 
Queensland 34° 1950-70 
*South A 349% 1953-7 i3 
1929-49 
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CORPORATION STOCKS 
sirmingham 3% 1947 or after oa JJ 
Croydon 3°, 1940-60 a - AO 
Kssex County 34% 1952-72 vA JD 
Leeds 3°, 1927 or after ce JJ 
Liverpool 34% Re deemable by agree- 
ment with ine olde rs or by purchase... 
London County 24% Corisolidated 
Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 
Stock after 192 0 at option of C orp. MJSD 
Manchester 3°, 1941 or after ; FA 
Metropolitan Consd. 24% 1920-49 ... _MJSD 
Metropolitan Water Board ~~ a” 
1963-2003 ; me site ind AO 
Do. do. 3% “ B” 1934-2003 - MS 
Do. do. 3% ~ E ” 1953-73 vee JJ 
*Middlesex County Council 4% 1952-72 MN 
* Do. do. 44% 1950-70 ce .. MN 
Nottingham 3% Irredeem: ble .. MN 
Sheffield Corp. 34% 1968... — JJ 


o 


JAJO 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture 
it. Western Rly. 44% Debenture 
it. Western Rly. 5% Debenture 

. Western Rly. 5 % Rent Charge . 

. Western Rly. 5% Cons. Gu: wranteed 
it. Western R iy. 59 6 Preference 
Southern Rly. 4°, Debenture ee 
Southern Rly. 4% Red. Deb. 1962-67 
Southern Rly. 5°, Guaranteed 
Southern Rly. 5% Preference 


* Not available to Trustees over par 
tIn the case of Stocks at a premium, the yield with redemption has been calculate: 
at the earliest date; in the case of other Stocks, as at the latest date 

















